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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 19, 24, 111, 113, 148, 162, 163, 178, and 181 
(T.D. 98-56) 
RIN 1515-AB77 
RECORDKEEPING REQUIREMENTS 
AGENCY: U.S. Customs Service; Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document adopts as a final rule, with some changes, 
proposed amendments to the Customs Regulations to reflect changes to 
the Customs laws regarding recordkeeping requirements, examination 
of records and witnesses, regulatory audit procedures, and judicial en- 
forcement contained in the Customs Modernization provisions of the 
North American Free Trade Agreement Implementation Act. The final 
regulatory texts include detailed provisions regarding what records 
must be maintained, who must maintain them, and how they must be 
maintained and made available for examination by Customs. The final 
regulations also provide for electronic or other alternate methods for 
storage of records, set forth penalties for failure to maintain or produce 
certain records, and establish a voluntary recordkeeping compliance 
program as an alternative to penalties. 


EFFECTIVE DATE: July 16, 1998. 


FOR FURTHER INFORMATION CONTACT: 

For questions relating to recordkeeping in general and the voluntary 
Recordkeeping Compliance Program, call Stan Hodziewich, Regulato- 
ry Audit Division, Washington, D.C. (202-927-0999), or Howard Spenc- 
er, Regulatory Audit Division, Atlanta Branch (770-994-2273, 
Ext.158). 

For questions relating to the Appendix ((a)(1)(A) list) and its underly- 
ing documents and other entry records, call Jerry Laderberg, Office of 
Regulations and Rulings (202-927-2269). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, the President signed into law the North Ameri- 
can Free Trade Agreement Implementation Act (the “NAFTA Imple- 
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mentation Act”), Public Law 103-182, 107 Stat. 2057. Title VI thereof 
contained provisions pertaining to Customs Modernization and thus is 
commonly referred to as the Customs Modernization Act or “Mod Act” 
Sections 614 ss 5 and 616 within the Mod Act amended sections 508, 
509 ) of the Tariff Act of 1930, as amended (19 U.S.C. 1508, 1509 
which pertain to recordkeeping requirements applicable to 
s and others. In addition, within Title II of the NAFTA Imple- 
Act, entitled ae Provisions”, section 205 amended 
and 509 of the Tariff Act of 1930 to include recordkeeping 
ents for exportations to Canada and Mexico for purposes of 

ted States-Canada Free Trade Agreement and the NAFTA. 
{ ndment by the Mod Act, section 508 of the Tariff Act of 
cordkeeping requirements to any owner, importer, con- 
gent thereof who imported, or knowingly caused to be im- 
y merchandise into the Customs territory of the United 
States. Section 614 of the Mod Act amended these requirements and ex- 


1 +t + 


e parties subject to Customs recordkeeping requirements to 
s who file an entry or declaration, transport or store mer- 
1 or held under bond, file drawback claims, or cause an 
mportatic transportation or storage of merchandise carried or 
held unde bond. Section 614 of the Mod Act further amended section 
508 of the Tariff Act of 1930 to clarify that all parties who must keep 
cords for Panthen purposes are subject to recordkeeping require- 
ments. In addition, in order to reflect the current electronic environ- 
ment in which both Customs and the importing and exporting 
community operate, section 614 of the Mod Act expanded the concept of 
“records” set forth in section 508 of the Tariff Act of 1930 to include in 

1 and data maintained in the form of electronically generated 
or machine readable data. 

The Mod Act amended various provisions of the Customs laws to 
grant to Customs ae not to require the presentation of certain 
documentation or information at time of entry; these amendments 
were intended to ohare: a reduction of the documentation and informa- 
tion requirements at time of entry, thereby facilitating the entry pro- 
cess. However, in exchange for not requiring presentation of documents 
at the time of entry, and in order to not jeopardize the ability of Customs 
to obtain those records at a later date, section 615 of the Mod Act 

amended section 509 of the Tariff Act of 1930: (1) to authorize Customs 
to examine, or to require the production of, inter alia, any records which 
are required by law for the entry of merchandise, whether or not Cus- 
toms required their presentation at the time of entry; (2) to provide for 
the imposition of substantial administrative penalties for a failure to 
comply, within a reasonable time, with a demand for production of such 
entry records; and (3) to require Customs to identify and make available 
to the importing community, by publication, a list of all such entry re- 
cords or information (referred to as the “(a)(1)(A) list” based on the 
paragraph within 19 U.S.C. 1509 which specifically concerns such re- 
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cords). Thus, the Mod Act amendments resulted in a statutory distinc- 
tion between those business, financial or other records that pertain to 
activities listed in section 508 of the Tariff Act of 1930 and are main- 
tained in the normal course of business and those that are required for 
the entry of merchandise and are required to be identified in the 
“(a)(1)(A) list” and as to which penalties may apply for a failure to pro- 
duce if demanded by Customs. In addition, section 615 of the Mod Act 
amended section 509 of the Tariff Act of 1930: (1) to set forth procedures 
applicable to regulatory audits conducted by Customs; and (2) to pro- 
vide for a voluntary recordkeeping compliance program under which 
program participants might be eligible for alternatives to penalties for 
a failure to produce demanded entry records and information. 

Section 205 of the Mod Act amended section 508 of the Tariff Act of 
1930, inter alia, to provide (1) that any person who completes and signs 
a NAFTA Certificate of Origin for a good for which preferential treat- 
ment is claimed under the NAFTA shall make, keep, and render for ex- 
amination and inspection all records relating to the origin of the good 
(including the Certificate or copies thereof) and the associated records 
and (2) that such records shall be retained for at least 5 years from the 
date of signature of the NAFTA Certificate of Origin. Section 205 of the 
Mod Act also made a conforming amendment to section 509 of the Tariff 
Act of 1930 regarding persons to whom a summons may be issued, in- 
volving the addition of a reference to persons who exported merchan- 
dise, or knowingly caused merchandise to be exported, to a NAFTA 
country or to Canada during such time as the United States-Canada 
Free Trade Agreement is in force. Section 616 of the Mod Act amended 
section 510 of the Tariff Act of 1930 by adding the assessment of a mone- 
tary penalty as a sanction that may be applied by a U.S. district court ifa 
person does not comply with a summons issued by Customs under sec- 
tion 509 of the Tariff Act of 1930. 

On April 23, 1997, Customs published in the Federal Register (62 FR 
19704) a notice setting forth proposed amendments to the Customs 
Regulations to implement the changes to the statutory recordkeeping 
provisions effected by the NAFTA Implementation Act as summarized 
above. Customs stated in that notice of proposed rulemaking that a new, 
separate part within the Customs Regulations, dealing solely with re- 
cordkeeping and related requirements, would be the appropriate ap- 
proach. Accordingly, the notice proposed to add a new Part 163 (19 CFR 
Part 163) entitled “Recordkeeping” which would contain the record- 
keeping and related provisions previously set forth in Part 162 of the 
Customs Regulations (19 CFR Part 162) and would also reflect the 
amendments to sections 508, 509 and 510 of the Tariff Act of 1930 ef- 
fected by sections 205, 614, 615 and 616 of the NAFTA Implementation 
Act. In addition, that notice: (1) set forth, as an appendix to proposed 
new Part 163, the (a)(1)(A) list that had been previously published in 
the Customs Bulletin on January 3, 1996, as T.D. 96-1 and in the Feder- 
al Register on July 15, 1996, at 61 FR 36956; and (2) included proposed 
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conforming or collateral amendments to various provisions within 
Parts 24, 111, 143 and 162 of the Customs Regulations (19 CFR Parts 
24, 111, 143 and 162). The notice of proposed rulemaking made provi- 
sion for the submission of public comments on the proposed regulatory 
changes for consideration before adoption of those changes as a final 
rule, and the prescribed public comment period closed on June 23, 1997. 
\ correction document pertaining to the April 23, 1997, notice of pro- 
posed rulemaking was published in the Federal Register on May 5, 1997 
62 FR 24374). 


DISCUSSION OF COMMENTS 
['wenty-three commenters responded to the solicitation of comments 
in the April 23, 1997, notice of proposed rulemaking referred to above. 
The comments submitted are summarized and responded to below. 


Treatment of Express Consignment Carriers 


Comment: 


Two commenters complained that the proposed regulations do not 
adequately reflect, nor address, the unique role that express consign- 
ment carriers play in the import process. These commenters noted that 
express consignment carriers, as nominal consignees, have the right 
under 19 U.S.C. 1484 to designate a customs broker to make entry of 
merchandise and that, in order to deliver an integrated service, they fre- 
quently designate their own brokerages which make entry in their own 
names; thus, express consignment carriers play multiple roles with re- 
gard to customs processing as a carrier, broker, and importer of record, 
and they also operate as transporters and storers of merchandise car- 
ried or held under bond. The proposed regulations, on the other hand, 
simply list together all of the different parties required to make, keep, 
and produce records without making any clear distinction between 
those parties with reference to the roles they play in the import process 
(for example, the distinction between an express consignment carrier 
and the actual importer or consignee). Thus, under the proposed regu- 
lations an express consignment carrier would be required to make, 
keep, and produce records for each of its import-related activities, in- 
cluding, as nominal consignee, every document that accompanies a 
shipment and is identified in the (a)(1)(A) list as being necessary for the 
entry of merchandise. The commenters further asserted that the bur- 
den imposed by the regulatory proposals is accentuated in the case of 
express consignment carriers by virtue of the very large volume of ship- 
ments that they handle. 

In addition to the above general comments regarding the unique na- 
ture of the express consignment industry, these two commenters made 
the following specific recommendations or observations: 

1. In order to avoid redundancy and unnecessary burdens in the re- 
cordkeeping requirements, separate and distinct recordkeeping re- 
quirements should be established for express consignment carriers and 
that those requirements should appear in Part 128 of the Customs Reg- 
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ulations (19 CFR Part 128) which sets forth requirements and proce- 
dures for the clearance of imported merchandise carried by express 
consignment operators and carriers. These commenters suggested that 
there is precedent for this approach in that separate sections dealing 
with recordkeeping responsibilities appear in the Part 111 regulations 
governing customs brokers. 

2. In order to avoid rendering meaningless the benefits provided un- 
der current Part 128 and also to reflect what records are in fact kept in 
the ordinary course of business, express consignment carriers should 
only be required to keep and produce, as (a)(1)(A) records, those records 
presently prescribed for entry purposes in Part 128: for letter and docu- 
ment shipments (express consignment carrier acts as carrier), the sum- 
mary manifest or manifest; for shipments that may be entered free of 
duty under 19 U.S.C. 1321 and 19 CFR 10.151 (express consignment 
carrier acts as carrier/broker), the manifest; for shipments covered by 
an informal entry (express consignment carrier acts as broker), the 
manifest or Customs Form 3461 and the invoice and Customs Form 
7501 or, if a consolidated informal entry, the manifest and consolidated 
Customs Form 7501; and for shipments covered by a formal entry (ex- 
press consignment carrier acts as broker), the manifest or Customs 
Form 3461 and the invoice and Customs Form 7501, together with a 
power of attorney if entry is made in the name of the express consign- 
ment carrier’s customer and certain records required for the entry of 
specific categories of merchandise. All other records pertaining to a par- 
ticular import (for example, air waybills, commercial invoices) should 
be kept and produced by the recipient of the shipment, that is, the actual 
importer. 

3. Requiring the retention of more than the records mentioned at 
point 2 above in the case of express consignment carriers neither makes 
economic sense nor provides an enforcement benefit to Customs be- 
cause (1) while the value of an express consignment shipment is not typ- 
ically very high, the retention of additional records would be extremely 
costly to the express consignment carrier given the volume of ship- 
ments involved and (2) compliance assessment (including document re- 
view) for express consignment shipments is performed either at the 
time of entry by on-site Customs inspectors at express carrier facilities 
or, particularly in the case of informal entries where enforcement risks 
are minimal, not at all. 

4. While express consignment carriers generally maintain the consol- 
idated Customs Form 7501 for informal entries, Customs might consid- 
er eliminating this requirement since the document contains very little 
information other than totals on duties and number of entries. 

5. It should be clarified up front that the monetary penalties provided 
for in 19 U.S.C. 1509(g) and in proposed § 163.6(b) are inapplicable to 
express consignment carriers because the documentation or informa- 
tion that the express consignment industry should be required to main- 
tain will be presented at the time of entry. In support of this position, it 
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was pointed out that, in House Report No. 361, 103d Congress, 1st Ses- 
sion (1993), it was noted that those penalties should not be imposed 
where the “information demanded has been presented to and retained 
by the Customs Service at the time of entry.” Moreover, with reference 
to the role that express consignment carriers often play as customs bro- 
kers, it was pointed out that the same House Report recognized that 
while customs brokers may be recordkeepers under section 1509 and 
may act as importers of record in certain cases, “their status as ‘brokers’ 
does not change because of this and failure to maintain the records as 
specified in section 615 should not automatically subject them to penal- 
ties set forth in subsection (g)”; rather, the House Report indicated that 
Customs should proceed against customs brokers for recordkeeping 
violations under 19 U.S.C. 1641 and only under section 1509(g) in ex- 
ceptional circumstances such as where there is “an egregious, flagrant 
or willful violation of the requirements of section 1509, or when there is 
a pattern or practice of abuse occurring over a sustained period of time, 
also in willful disregard of those recordkeeping requirements.” 
Customs response: 

Customs disagrees with the implication of the above general com- 
ments, that is, that express couriers should be excepted from these re- 
cordkeeping regulatory requirements. While it is true that express 
couriers not only act as carriers but also at times as brokers and con- 
signees, the fact remains that these separate functions constitute activi- 
ties that trigger recordkeeping responsibilities under section 508(a). 
Customs does not believe that, merely because express couriers, act in 
these varied roles, they are so unique that special recordkeeping re- 
quirements should apply to them. Moreover, Customs notes that ex- 
press couriers do not always exercise unique control because some 
express companies have multiple brokers. 

1. For the reasons stated above in response to the general comments, 
Customs disagrees that separate recordkeeping requirements should 
be created for express couriers. 

2. Customs disagrees with the suggestion that the Part 163 texts 
would have the effect of rendering meaningless the benefits provided by 
Part 128. The scope and benefits of Part 128 go far beyond recordkeep- 
ing requirements. Moreover, the Part 163 texts of necessity reflect re- 
cordkeeping requirements that apply to express couriers for all roles 
that couriers play in international transactions. The parties listed in 
proposed § 163.2(a) as being required to maintain records are specifi- 
cally required by § 163.3 to maintain “(a)(1)(A)” records, that is, those 
records required for entry. Since each import transaction/entry is 
unique and may require different (a)(1)(A) documents depending upon 
a number of factors, it would be impossible to limit the (a)(1)(A) records 
for each party listed in § 163.2(a). This is especially true for express cou- 
riers whose role may change from transaction to transaction. 

However, in the light of the points made by these commenters, Cus- 
toms has reconsidered this matter and now believes that, for purposes 
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of prescribing a minimum period during which records must be re 
tained, there is a valid basis for making an exception to the normal rule 


in the following cases: (1) Where an informal entry is filed by a customs 


broker appointed by a consignee who is not the owner or purchaser of 


the imported merchandise; and (2) where the records either relate to 
bona fide gifts and other articles admitted free of duty and tax under 19 
U.S.C. 1321(a)(2) and §§ 10.151-10.153 of the Customs Regulations or 
consist of carriers’ records pertaining to manifested cargo that is ex- 
empt from entry under the Customs Regulations (for example, records, 
diagrams and data covered by General Note 16(c he | 1 
Tariff Schedule of the United States (HTSUS), and undeli ‘able ar- 
ticles described in General Note 16(e), HTSUS, which are exeuigl from 
entry under § 141.4(b)(1) of the Customs Regulations). In such cases, 


Customs believes that a 2-year record retention period (rather than the 


normal 5-year period) is appropriate because compliance measure- 
ment most often takes place at the time of importation or entry (and 
rarely, if ever, more than two years thereafter) and because, in the case 
of informal entries filed by customs brokers at the behest of consignees, 
the most important records (that is, the entry records) would still have 
to be mi uintained and made available to Customs by the broker for the 
normal 5-year period. Accordingly, § 163.4(b), which lists exceptions to 
the 5-year record retention rule, has been modified as set forth below by 
the addition of two new subparagraphs (3) and (4) to reflect these con- 
siderations 

3. Customs disagrees with this statement. Given the concerns of Cus- 
toms regarding misdeliveries within the express courier industry, Cus- 
toms deems the information on even informal entries cr for 
post-audit and compliance measurement purposes at least during the 
area period that might apply to an express courier under the modified 

§ 163.4(b) text as discussed above in the point 2 comment response. The 
edited § 163.4(b) text, together with the provision for alternative 
storage of records in ? 163.5, serve in part to address the issue of the 
burden of maintaining a large volume of documents 

4. Customs disagrees for the reasons stated in the poit 
above. 

5. Customs agrees, and proposed § 163.6(b)(4)(iii) made clear 
where (a)(1)(A) documents are presented to and retained 
no recordkeeping penalties will be issued. The position 
that recordkeeping violations by customs brokers will be handled eit 
under 19 U.S.C. 1641 and Part 111 of the Customs Regulations or under 
19 U.S.C. 1509(g) and Part 163 of the Customs Regulation epending 
on the nature and circumstances of the violation 


Section 111.21(b)—Applicability of Part 163 to Customs Brokers 
Comment: 

One commenter took issue with proposed new paragraph (b) of 
§ 111.21 which provides that a customs broker shall comply with the 


provisions of Part 163 when maintaining records that reflect on his 
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transactions as a broker. This commenter stated that the regulatory 
text is too broad, and could give rise to uncertainty on the part of Cus- 
toms and a broker when an audit is being performed, because it does not 
differentiate between the different functions and responsibilities of 
brokers. While conceding that a broker acting as importer of record 
would assume the recordkeeping responsibilities of Part 163, this com- 
menter argued that § 111.21(b) should be limited to brokers acting in 
that capacity and should not apply to other broker functions authorized 
under 19 U.S.C. 1641. 


Customs response: 


Customs disagrees. The requirements and procedures governing the 
retention and subsequent production of records under sections 508 and 
509 are contained in Part 163, and proposed new § 111.21(b) was in- 
cluded to reflect this fact. Thus, the “provisions” referred to in 
§ 111.21(b) clearly would apply to customs brokers whether they act 
solely as an agent on behalf of the importer of record or list themselves 
as the importer of record or file a drawback claim on behalf of the im- 
porter or transport goods on behalf of the importer or carry on any ac- 
tivity of a broker authorized under 19 U.S.C. 1641 and which is also 
described in section 508(a) and in § 163.1(a). 

Customs notes that present § 111.21 (the text of which was redesig- 
nated as paragraph (a) in the proposed regulatory amendments) re- 
quires a broker to keep “records of account reflecting all his financial 
transactions as a broker”; this provision has always been intended to 
include, among other things, financial records pertaining to client ac- 
counts (billing records, payment of Customs duty refunds to clients 
where the broker was importer of record, etc.) which, even if they are 
not records required to be maintained under section 508, are neverthe- 
less records that pertain to the conduct of “customs business” as that 
term is defined in section 1641. For purposes of consistency and in order 
to clarify the broad scope of amended § 111.21 as regards the mainte- 
nance of records, the following changes have been included in the final 
regulatory amendments set forth below: (1) The proposed amendment 
to the definition of “records” in § 111.1 (which involved a simple cross- 
reference change) has been replaced by an amendment setting forth a 
new definition text which refers to “documents, data and information 
referred to in, and required to be made or maintained under, this part 
and any other records, as defined in § 163.1(a) of this chapter, that are 
required to be maintained by a broker under part 163 of this chapter”; 
and (2) the text of new § 111.21(b) has been modified to refer to the pro- 
visions of “this part and part 163 of this chapter”. 

Again with reference to newly designated § 111.21(a), Customs fur- 
ther notes that the second sentence thereof requires a broker to main- 
tain, among other things, “a copy of each entry made by him with all 
supporting records, except those documents he is required to file with 
Customs”; this simply reflects a requirement imposed on a broker by 
sections 508 and 509, whether the broker is acting as importer of record 
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or as an agent for the importer of record. In view of the addition of para- 
graph (b) of § 111.21 which refers to Part 163, and consistent with the 
specific coverage of sections 508 and 509 with regard to records pertain- 
ing to the entry process, Customs believes that the regulatory provi- 
sions of Part 163 should control in this context. Accordingly, the 
amendments to § 111.21 have been modified as set forth below to in- 
clude the removal of these words from the second sentence of newly des- 
ignated paragraph (a). 


Section 111.21(c)—Designation of Recordkeeping Officer and 
Back-up 


Comment: 


Six comments were received on proposed new paragraph (c) of 
§ 111.21 which requires a customs broker to designate a knowledgeable 
company employee to be the broker’s recordkeeping officer as well as a 
back-up recordkeeping officer. The points made by these commenters 
were as follows: 

1. One commenter supported the proposed regulatory provision as 
being in accord with the Customs principle of “People, Processes and 
Partnership” by creating a primary point of contact. This commenter, 
however, suggested that the word “manager” be used in place of “offi- 
cer” in the regulatory text so that a broker could designate a non-corpo- 
rate officer to handle these responsibilities. 

2. Four commenters argued that the provision should be eliminated 
entirely on the grounds that it is unnecessary and overly intrusive. 
These commenters pointed out that, contrary to the case of a regular 
importer, a customs broker is already required under Part 111 of the 
regulations to have on record with Customs an individually licensed 
broker who is responsible for the supervision and control of the bro- 
ker’s customs business (including recordkeeping requirements). In 
addition, brokers are different from importers in that a broker can be 
penalized (by monetary fines or by suspension or revocation of its li- 
cense) under the broker statute and regulations for a failure to meet its 
recordkeeping responsibilities, whereas after certification an importer 
would merely have its privilege suspended or terminated. Moreover, 
brokers are licensed and thus should be aware of their obligations re- 
garding recordkeeping, and the appointment of recordkeeping officers 
would not in itself ensure greater compliance. It should be sufficient for 
a broker, if necessary, to simply provide a contact name to Customs 
when needed, without prescribing in the regulations how a broker 
should organize its business. 

3. One commenter suggested that, rather than requiring an express 
designation of a recordkeeping officer, the licensed qualifying officer of 
the broker should automatically serve as the recordkeeping officer un- 
less the broker makes an alternative designation. This commenter also 
recommended that the requirement of a back-up recordkeeping officer 
be eliminated for small brokers having less than 25 employees. 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 25, JUNE 24, 1998 


Customs response: 

While Customs does not agree that the regulatory provision at issue 
should be eliminated entirely, Customs is in substantial agreement with 
the above comments regarding the sufficiency of a mere recordkeeping 
contact (and without a required back-up) within the brokerage, because 
Customs requires only the existence of a designated individual respon- 
sible for recordkeeping compliance in the case of the Recordkeeping 
Compliance Program. Section 111.21(c) as set forth below has been 
modified accordingly. In addition, in the revised text the word “entry”, 
which was used in the proposed text, has been replaced by “customs 
business” to reflect the broad scope of § 111.21 as discussed above in the 
comment response regarding § 111.21(b). 


Section 111.22—Additional Record of Transactions 
Comment: 


A commenter supported the proposed amendment to § 111.22 which 
would transfer, from the port director to the Field Director of Regulato- 
ry Audit responsible for the geographical area in which the broker’s 
designated recordkeeping officer is located, the authority to exempt a 
broker from the recordkeeping requirement set forth in that section. 
This commenter opined that this proposed change recognizes changing 
industry trends and should shorten approval times and improve lines of 
communication between brokers and Customs 
Customs response: 

While the changes to § 111.21(c) discussed in the comment response 
immediately above would appear to affect the wording of the proposed 
changes to § 111.22, Customs has reconsidered the need for § 111.22 as 
a whole. In light of the fact that numerous requests for exemptions from 
the requirements of this section are granted yearly by Customs, and 
since approval authority has been granted to Regulatory Audit which 
utilizes a new audit approach, Customs believes that § 111.22, and the 
recordkeeping burden imposed thereby, are no longer necessary. Ac- 
cordingly, the final regulatory amendments set forth below include the 
removal of § 111.22 in its entirety. 


Section 111.23(a)(1)—Consolidation of Records 
Comment: 


Four comments were received on the proposed revision of 
§ 111.23(a)(1) which would permit the consolidation of records with the 
approval of the Field Director of Regulatory Audit responsible for the 
geographical area in which the broker’s designated recordkeeping offi- 
cer is located. Two of the commenters stated their agreement with the 
general principle of allowing the consolidation of records. However, all 
four commenters made the following complaints or suggestions with re- 
gard to the proposed regulatory text: 

1. There should be no provision for review and approval by the local 
Field Director of Regulatory Audit; all that should be required is that 
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the Field Director of Regulatory Audit be notified of the storage loca- 
tion. Moreover, the proposed regulatory text could lead to inconsistent 
treatment of requests since the text allows for the rejection of a request 
without requiring a reason or justification. Accordingly, the proposed 
text should be modified (1) to set forth the reasonable requirements for 
consolidation that the broker must meet, (2) to provide for a certifica- 
tion from the broker that it meets those requirements, and (3) to pro- 
vide for issuance of an acknowledgment from the Field Director of 
Regulatory Audit to the broker showing receipt of the consolidation 
plan. 

2. A broker should only be required to notify Customs of consolida- 
tion of records, and such notification should be provided to Customs 
Headquarters rather than to a field office. The approach taken in the 
Federal Maritime Commission regulations in 15 CFR-762.5 should be 
followed. 

3. While one commenter read the proposed text as permitting consoli- 
dation of records in multiple locations, another commenter recom- 
mended that the text specifically provide that brokers can consolidate 
records in one or more (regional) locations. 

4. The regulatory text should provide that, where electronic data 
storage or imaging is being used, the term “consolidate” cover a com- 
puter system that may have a distributed database. 

5. Brokerage firms having multiple district permits could possibly 
have, if required, a recordkeeping officer located in a different geo- 
graphic area than its home district where its licensed qualifying officer 
is located, thus creating confusion over authorities and responsibilities. 

6. The regulatory text should specifically provide that for brokers for 
which multiple district permits have been issued, only one application 
and approval to consolidate records would be required for use in all per- 
mitted districts. 


Customs response: 


1 and 2. While Customs has reconsidered the proposed provision and 
agrees with the commenters both that brokers need only notify Cus- 
toms in advance of the decision to consolidate their records and that 
such notification should go to a single, centralized location, Customs 
does not agree that such notification should go to Customs Headquar- 
ters. Rather, Customs believes that the Miami regulatory audit field of- 
fice is the appropriate location for submission of the written notice of 
consolidation because the Miami office houses the field audit specialist 
on recordkeeping requirements and also houses the staff that will be re- 
sponsible for creating Customs-wide recordkeeping information data 
bases and entering the data therein. The proposed regulatory text in 
question (redesignated in this document as paragraph (b)(2) of § 111.23 
as discussed below) has been modified accordingly. 

Based on the agreement of Customs to dispense with the proposed re- 
quirement for Customs approval of consolidation of records, and in 
view of the changes to the Part 111 proposed amendments already dis- 
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cussed above, the § 111.23 amendments as set forth below incorporate 
some other changes not reflected in the amendments as originally pro- 
posed. The following points are noted in this regard: (1) In paragraph 
(a)(1), reference is simply made to “records” (the meaning of which 
should be clear from the new definition thereof in § 111.1), the refer- 
ence to Customs approval and the last sentence regarding appeal of a 
denial of approval have been removed, reference is made to consolida- 
tion at “one or more” locations (to clarify that the intent was not to re- 
strict consolidation to one location, so that a broker could, for example, 
opt to keep all entry records at one location and all client financial ac- 
count records at another location), and the reference to the geographi- 
cal location of the broker’s recordkeeping officer has been removed in 
favor of a simple reference at the end of the text to the subparagraph 
which sets forth the notification procedures (formerly paragraph (e)); 
(2) proposed new paragraph (b) has been omitted (because it adds noth- 
ing that is not already stated in new § 111.21(b) and because the refer- 
ence in the proposed text to only Part 163 failed to reflect that some 
records required to be maintained under the Part 111 texts are not re- 
cords covered by Part 163) and, consequently, former paragraph (e) has 
been redesignated as (b) (rather than as (c)); (3) within newly desig- 
nated paragraph (b), the word “financial” has been removed from sub- 
paragraphs (1) and (2)(ii) and the word “accounting” has been removed 
from the first sentence of subparagraph (2)(i) in order to reflect that 
consolidation applies to all records (that is, those required under Part 
111 and those required to be maintained under Part 163), and new lan- 
guage regarding where notice of consolidation is to be given, as dis- 
cussed above, has been included in the introductory text of 
subparagraph (2); (4) former paragraph (b) has been removed (because 
it will not be replaced by a new paragraph (b) text as originally proposed 
and, as with the other paragraphs removed from this section, is super- 
seded by the Part 163 texts); and (5) paragraph (f) (which was inadver- 
tently not redesignated or otherwise mentioned in the proposed 
§ 111.23 amendments) has been removed because its substance is ade- 
quately covered by other provisions within § 111.23 and Part 163. 

3. Customs agrees, and the modified § 111.23(a)(1) text, as discussed 
above and set forth below, now makes this clear. 

4. Customs disagrees. The issue raised by this comment in effect con- 
cerns alternate methods for storage of records and is adequately and 
more properly addressed in § 163.6. 

5. While Customs agrees with this commenter’s observation, it is es- 
sentially rendered moot by the changes to §§ 111.21 and 111.23 as dis- 
cussed above and set forth below. 

6. The substance of this comment has been addressed by the regulato- 
ry text changes discussed above and set forth below. 
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Section 143.35—Procedure For Electronic Entry Summary 
Comment: 

With regard to the proposed revision of § 143.35 which provides that 
documentation submitted before being requested by Customs will not 
be accepted or retained by Customs, a commenter requested that the 


regulatory text be modified to provide that any such documents will be 
promptly returned to the filer. 


Customs response: 
Customs disagrees with the requested change. Documents submitted 


before being requested by Customs will not be accepted by Customs, 
thus obviating the need to return them. 


Section 143.36(c)—Retention and Submission of Invoice 
Comment: 


Two comments were received on the proposed changes to § 143.36(c) 
which would provide (1) that the invoice is to be retained by the filer un- 
less requested by Customs and (2) that Customs will not accept or retain 
an invoice submitted by a filer before a request is made by Customs. 

One commenter claimed that the refusal of Customs to accept and re- 
tain the invoice will impose an unreasonable burden on broker-filers in 
cases where the broker knows that the entry summary may later be 
used in connection with a drawback entry. This commenter stated that 
it already has been overwhelmed in some cases when Customs re- 
quested copies of entry summaries and related documents for paperless 
entries because a drawback claim was later filed by the importer or ex- 
porter, pointing out that the request from Customs usually is not for a 
single entry summary but rather for dozens at a time. This commenter 
therefore suggested that a broker should be allowed the option of filing 
such documents at the time of entry summary while its files are at hand, 
rather than be forced to assume the time and expense of retrieving doc- 
uments from a storage location. 

The second commenter argued that, where Customs refuses to accept 
and retain an invoice filed without a request for it having been made, 


the regulatory text should provide for a prompt return of the document 
to the filer. 


Customs response: 


Customs disagrees. As regards the first comment, section 615 of the 
Mod Act and the subsequent proposed recordkeeping regulations were 
written in order to reduce the burden of filing other documents with the 
entry or entry summary because Customs frequently did not need the 
documents to process the entry or entry summary. The decision of 
whether Customs needs the documentation either at or after the time of 
entry is a decision best left to Customs. If the broker knows that certain 
entry summaries and supporting documentation will be used for a sub- 
sequent claim for drawback, the broker could maintain those records 
separately and thus forego any time or expense for future retrieval. The 
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ns the condition in which supporting documentation must 
ustoms notes that the substance of this provision is also 
proposed § 163.5; thus, in view of the cross-reference to 
amended § 143.37(a), paragraph (d) no longer serves any 
ul purpose. Accordingly, the regulatory amendments 
nclude the removal of paragraphs (c) and (d) of 


ddition, also based on a further internal review, Customs has de- 
termined that present § 143.38, which concerns the retrievability of 
supporting documentation regarding electronic transactions (and 
which was not affected by the proposed regulatory amendments), dupli- 
cates, or is inconsistent with, the new Part 163 provisions. Since Cus- 
toms believes that the Part 163 provisions should control, the 
regulatory amendments set forth below also include the removal of this 
section. 
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Section 143.39—Penalties 
Comment: 

Four comments were received on the proposed revision of § 143.39 
which refers to brokers and importers unable to produce documents re- 
quested by Customs within a reasonable time and provides that such 
brokers will be subject to penalties pursuant to Parts 111 and/or 163 
and that such importers will be subject to penalties pursuant to Part 
163. The points made by these commenters were as follows: 

1. One commenter argued that the maximum period for production of 
records is much too short for large companies with centralized payment 
offices and that, thus, it is unreasonable to penalize an importer for a 
failure to produce documents within a “reasonable time”. Noting that 
there are currently no administrative penalties for failure to keep and 
produce required records for examination, this commenter complained 
that, under the proposed rule, recordkeepers that fail to comply could 
find themselves held in contempt by a district court, subject to mone- 
tary penalties fixed by the court, and could be prohibited from import- 
ing until they comply. 

2. One commenter argued that brokers should not be liable for penal- 
ties under both Part 111 and Part 163 because this could represent 
double liability for one error. This commenter suggested limiting liabil- 
ity for brokers to Part 111 which subjects a broker to the greatest poten- 
tial liability, that is, loss of its license. 

3. One commenter stated that since broker records are retained by a 
broker only because of the requirements of Part 111, brokers should be 
subject to penalties only under Part 111 (and not under Part 163) unless 
the broker is also the importer of record or unless the broker is a certi- 
fied recordkeeping agent for one or more of its clients. Similarly, anoth- 
er commenter requested clarification on its assumption that penalties 
under Part 163 would apply to a broker only when the broker acts as 
importer of record and that penalties under Part 111 would apply in all 
other cases. 

Customs response: 

1. Customs has extensively modified proposed § 163.6(a), as discussed 
below in connection with the comments received on that provision, and 
the regulatory text, as so modified, addresses the substance of this com- 
ment. 

2 and 3. Customs agrees with these comments only in regard to the 
issue of double liability: Whether a broker on a Customs transaction 
was acting as the importer of record or only as an agent for the importer 
of record, if disciplinary action (including the assessment of monetary 
penalties) under 19 U.S.C. 1641 and Part 111 of the Customs Regula- 
tions is taken against the broker for a recordkeeping violation, no addi- 
tional penalties under 19 U.S.C. 1509(g) and Part 163 of the Customs 
Regulations can be assessed; this is made clear by the text of proposed 
§ 163.6(b)(5)(ii) (redesignated as § 163.6(b)(4)(ii) as set forth below. On 
the other hand, whenever a broker engages in an activity (such as filing 
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is importer of record or as an agent for the importer of record) 
ggers the record maintenance and production requirements of 
1508 and 1509 and Part 163 of the Customs Regulations, Cus- 
in response to a recordkeeping violation by that broker and 
gon the nature and circumstances of the violation, opt for im- 
of a section 509/Part 163 penalty in lieu of taking disciplinary 
yn under section 641/Part 111. 
1 further internal Customs review of the proposed regulato- 
dments, the following clarifying changes have been included in 
t of revised § 143.39 as set forth below: (1) in paragraph (a) and 
raph (b), the word “documents” has been replaced by “records” 
r purposes of terminology consistency vis-a-vis Parts 111 and 163, 
d the words “within a reasonable time” have been removed in light of 
changes made to the record production requirements of § 163.6(a) 
discussed below; and (2) in paragraph (a), reference is made to “disci- 
1ary action or” penalti es, and reference is made to part 111 “or” part 
mann than “and/or”, for the reason stated in the points 2 and 3 
iment response immediately above). 


Section 163.1(a)—Definition of “Records” 
Comment: 


1itions of “records” and “activities” it should be specified 
that records e sither are, or need not be, kept for imports where no entry 
or record of importation needs to be filed by a customs broker. This 


should be clarified for informal entries, importations of merchandise 


under $25 


0 where no entry is required, all forms of in-bond entries and 
the like. Without such clarification the importing community will not 
know whether those documents fit under the definition. 


Customs response: 


Customs disagrees. The meanings of the terms “records” and “activi- 
ties” are quite specific and, in the case of the latter, are provided by sta- 
tute. Whether or not a particular importation is subject to formal entry 
or informal entry, or is exempt from entry, the transaction would still 
fall within the scope of either an “importation” or the requiring of a 
“declaration” and therefore there must be records, documents or data 
associated with that importation or declaration and they must be main- 
tained. In all cases, the activities described in the comment (informal 
entry, exemption from entry, and movement under bond) are all subject 
to the recordkeeping requirements. The sole exception would be for dec- 
larations made by arriving travelers as provided for in proposed 
§ 163.2(g) (redesignated as § 163.2(e) as set forth below). 


Comment: 


In the introductory text of proposed § 163.1(a), Customs has included 
the words “directly or indirectly” although the concept of “indirectly” 
pertaining to an activity is nowhere specified in the statute itself. Thus, 
this is a “stretch” not sanctioned by law. 
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Customs response: 


Customs agrees that these words should be removed from the text. 
Section 163.1(a) as set forth below has been modified accordingly. 


Comment: 

With regard to subparagraph (1)(ii) of the proposed definition, which 
refers to shipments carried under bond, a commenter noted that, under 
the anticipated remote location filing program, goods will move to des- 
ignated examination sites under the importer’s bond and it is likely that 
carriers will not be aware that such movements are under bond and 
thereby potentially be in violation. This commenter stated that clarity 
is needed regarding what constitutes “under bond” and suggested doing 
this either by simply referring to 19 CFR Part 18 or by exemption in the 
case of movements covered by the bond provisions set forth in 19 CFR 
113.62, because a carrier should not be required to be aware of or be re- 
quired to keep records related to goods moving to a designated examina- 
tion site under the remote location filing program. 


Customs response: 


There are no regulations in place concerning remote entry filing, and 
creation of special language in this provision in anticipation of possible 
future regulations under the entry procedure therefore would be inap- 
propriate. If and when such provisions are created which may cause a 
conflict or confusion with the recordkeeping provisions, amendments 
can be made at that time. 


Comment: 

With regard to subparagraph (2) of the proposed definition, which 
sets forth examples of information which are considered records, a com- 
menter took issue with the reference to “computer programs necessary 
to retrieve information in a usable form”. This commenter asserted 
that under no circumstances should Customs seek to obtain from an im- 
porter or other affected party the source or object code or any other pro- 
gram information that would permit Customs, as contrasted with the 
affected party, to retrieve data independent of production by the af- 
fected party. Customs has the right to ask for the production of records 
and, if the records are not produced, Customs may take such steps as are 
within the scope of 19 U.S.C. 1509 to obtain production. 


Customs response: 


The requirement in question is not new but rather has been in the 
Customs Regulations since 1979 when Part 162 was first adopted. The 
inclusion of language to cover computer programs was intended to en- 
sure that recordkeepers who store documents/information electroni- 
cally would also maintain the programming necessary to retrieve the 
documents/information in a format which could be read by Customs. 
The substantive interest of Customs lies not in the programming per se 
but rather in the data stored with the use of that programming. Without 
this requirement, it could be argued that the submission to Customs of 
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‘rypted data, or data produced by obsolete programs, 
atisfy the statutory and regulatory record maintenance and 
duction requirements 

Based on a further internal Customs review of the proposed defini- 
f “records”, the text of § 163.1(a) as set forth below has been modi- 
ncorporate some changes in addition to the change discussed 
\side from minor editorial-type wording changes, these changes 

as follows 
The proposed introductory text has been designated as subpara- 
, subparagraph (2) of the proposed text (examples) has been 
1 into the text of new subparagraph (1), and subparagraph (1) of 
roposed text (activities) has been redesignated as subparagraph 


hese organizational changes will improve the clarity of the text by 


+} 


‘ing the examples next to the part of the text to which they directly 

b. The word “Further” has been removed from the beginning of the 
second sentence of the definition in order to avoid any appearance that 
what is mentioned in that sentence is in addition to, rather than within 
the scope of, the first sentence (in other words, what is mentioned in the 
second sentence is subject to the basic first sentence “normally kept in 
the ordinary course of business” standard which reflects a basic re- 
quirement of section 508(a)). 

c. The words “electronically stored or transmitted information or 
data” have been added to the examples in the text in order to (1) ensure 
coverage of what is referred to in section 509(g)(1) and (2) facilitate re- 
moval of all references to “information” elsewhere in the Part 163 texts 
e.g., in the term “records/information” used in § 163.5 and in referring 
»manded “information” in § 163.6) when the regulatory text clearly 
is attempting to address “records.” With regard to the second point, 
Customs now recognizes that the proposed texts had the improper ef- 
fect of introducing an undefined term (“information”), or of joining 
that undefined term with a defined term (“records”) by means ofa slash 

thereby creating another undefined term “records/information”), into 

substantive text, thereby creating potential confusion regarding the 
coverage of the regulatory texts and frustrating the purpose behind the 
adoption of the regulatory definition of “records” (which was to bring 
together in one all-inclusive definition all the different statutory terms 
and contexts that are subject to the maintenance and production re- 
quirements of sections 508 and 509). Accordingly, in addition to the 
above-described addition to the definition of “records,” the Part 163 
texts as set forth below have been modified by removing all references to 
‘/information” and by replacing all references to “information” by the 
term “records” wherever the context clearly relates to records as de- 
fined in § 163.1(a). 

d. Subparagraph (iv) in the list of activities has been modified to refer 
to the “completion and signature of a NAFTA Certificate of Origin” 
(rather than only to “any exportation toa NAFTA country”) in order to 


+ » } 
LO de 
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conform to the terms of the statute (section 508(b)(2)(A)). A similar 
conforming change has been made to the text of § 163.2(c) as set forth 
below. 

e. In subparagraph (v) within the list of activities, a reference to “du- 
ties” has been added to ensure consistency with the statutory (section 
509) and regulatory (§ 163.6) record examination authority, and the 
text has been rearranged for purposes of clarity. 


Section 163.1(d)—Definition of “Certified Recordkeeper” 
Comment: 

Three comments were received on the proposed § 163.1(d) definition 
as it relates to customs brokers. The points made by these commenters 
were as follows: 

1. One commenter requested confirmation of its understanding that 
the “agent” referred to as a certified recordkeeper would be a broker 
acting as importer of record and would not apply when entry is made in 
the name of the actual importer. 

2. Another commenter proposed, as in the case of § 111.21(c) dis- 
cussed above, that the certified recordkeeper automatically be the li- 
censed qualifying officer of a broker unless the broker makes an 
alternate designation. 

3. The third commenter took issue with that portion of the § 163.1(d) 
definition that provides that a customs broker “may be a certified re- 
cordkeeper’s agent in its own name and on its own account for records 
required by § 111.21 without client participation.” This commenter as- 
serted that: (1) the purpose of § 111.21 is to ensure that the broker will 
maintain records which support the entry and that such records are 
available to Customs officials; (2) until the passage of the “Mod Act” 
provisions allowing electronic entries and entry summaries, relevant 
importer documents were routinely submitted to Customs and the bro- 
ker did not have to retain copies; (3) with paperless entries, the import- 
er is required to maintain those documents required for release of a 
shipment (the “(a)(1)(A) list”) and, to the extent that these documents 
are not submitted with the entry, they must also be retained by the bro- 
ker; and (4) the failure of a broker to submit the paper entry documents 
is solely a violation of 19 U.S.C. 1641, punishable either by monetary 
fine or by license suspension or termination. This commenter further 
stated that, in contrast, the purpose of participation in the “certified re- 
cordkeeper” program under proposed § 163.14 is the avoidance or re- 
duction of penalties under 19 U.S.C. 1509 for failure to produce 
(a)(1)(A) documents when requested by Customs. Since § 111.21 is un- 
related to the provisions for maintaining the (a)(1)(A) records, for 
which brokers may be liable for penalties under section 1641, there is 
no reason for a broker to seek certification, as an “agent” or otherwise, 
for § 111.21 records unless it is the intention of Customs to grant the 
same relief to brokers in connection with a section 1641 violation (i.e., 
avoidance of a section 1641 penalty). Accordingly, this commenter re- 
quested that the provision at issue be deleted from the § 163.1(d) text. 
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Customs response: 

1. This commenter is generally correct regarding its understanding 
of the intent of the proposed regulatory text. 

2. Since it is the brokerage firm that is a recordkeeper and that would 
be certified, Customs sees no point in referring to a certified record- 
keeper as an individual holding a license or someone designated by the 
broker. Notwithstanding the designation of a recordkeeping contact 
under amended § 111.21(c) as discussed above and set forth below, Cus- 
toms would still hold the firm responsible. 

3. Customs does not agree with all of the statements in this comment, 
in particular as regards the relationship between the broker statute 
regulations and sections 508/509/Part 163. Section 111.21, as discussed 
above and as set forth in part below, clearly has reference, inter alia, to 
records required to be maintained and produced under sections 508 and 
509 and Part 163; therefore, a failure to comply with § 111.21 as it re- 
lates to Part 163 record maintenance requirements could result in pen- 
alties under section 509/Part 163 (in which case, as stated above, 
disciplinary action under section 641/Part 111 could not be taken). A 
broker can be a certified recordkeeper in his own name and on his own 
account and as such might be able to obtain relief from section 509/Part 
163 penalties; however a broker’s status as a certified recordkeeper 
would afford no basis for relief if Customs opted for disciplinary action 
under section 641/part 111 in lieu of penalty action under section 
509/Part 163. 

In view of the uncertainty reflected in the above comments regarding 
the role of agents/brokers as certified recordkeepers, and based on a fur- 
ther internal review of the proposed text, Customs believes that the pro- 
posed text should be changed to simply parallel the statute (section 
509(f)) as regards participation in the Recordkeeping Compliance Pro- 
gram. Accordingly, the proposed definition of “certified recordkeeper” 
in § 163.1(d) has been modified, as set forth below, by removing the last 
two sentences and by revising the remaining first sentence to refer sim- 
ply to a person whois required to keep records under the Customs Regu- 
lations and who is a participant in the Recordkeeping Compliance 
Program (the section within Part 163 dealing with eligibility for that 
Program identifies the eligible participants specifically as persons de- 
scribed in § 163.2(a), that is, persons required to keep records under 
section 508(a)). Thus, under the statute and under the regulatory texts 
as set forth below, the eligibility of brokers and other persons to apply to 
become certified recordkeepers is simply a function of their obligation 
(based on their activities either as a principal or as an agent) to main- 
tain records under section 508(a). 


Comment: 

A commenter referred to IS09000 which was described as an interna- 
tionally recognized system that by definition is a minimum system re- 
quirement which helps ensure items are provided in accordance with 
good management practice and which includes documentation of the 
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system, control of documents and both internal and external auditing. 
In order to achieve the benefits of a certified, audited recordkeeping 
program without asking importers to expose more information than 
they feel comfortable, this commenter recommended that importers 
who become registered to the IS09000 standard be considered auto- 
matically a “certified recordkeeper”. 


Customs response: 


Customs disagrees. While the IS09000 standard is a rigorous one, it 
certainly applies to a number of areas other than recordkeeping. The 
fact that an importer meets those standards is a factor, and admittedly a 
significant factor, to be considered in the certification process under the 
Recordkeeping Compliance Program, but it cannot and should not be 
the sole criterion. 


Section 163.1(e)—Definition of “Certified Recordkeeper’s 
Agent” 


Comment: 


Customs should consider either expanding the proposed definition of 
a certified recordkeeper’s agent (that is, beyond an importer of record 
or a customs broker) or creating a new class of agent (an Independent 
Certified Recordkeepers Agent, or ICRA) to include only those who uti- 
lize alternative storage methods, such as CD ROM and optical disk, to 
maintain records. The ICRA would essentially be a specialized service 
bureau that scans paper documents, appropriately indexes and perma- 
nently stores the scanned images on CD ROM or optical disk; the ICRA 
would be independently certified by Customs but such certification 
would be limited in scope to certification of alternative recordkeeping 
methods as provided for in proposed § 163.5(b) and would not relieve 
the primary recordkeeper from certification requirements set forth in 
proposed § 163.14. The ICRA would “team up” with a certified record- 
keeper to provide the conversion, indexing, storage and retrieval por- 
tion of the overall certification program. This commenter argued that 
adding a provision for an ICRA would result in the following benefits 
for Customs and the importing community: (1) It would expedite the 
certification process for Customs and the party wishing to become a cer- 
tified recordkeeper who uses alternative storage methods because the 
ICRA would have established standards regarding conversion tech- 
niques, the system of storage to be used and the security safeguards to 
prevent alteration of the stored images, and thus Customs would only 
have to review the ICRA standards once; (2) it would make it easier and 
more convenient for a primary recordkeeper to become a certified re- 
cordkeeper and thus would encourage more recordkeepers to become 
certified; (3) by independently certifying an ICRA, the proposed 
§ 163.5(c)(3) standard for alternative record storage (i.e., vendor speci- 
fications/documentation and benchmark data regarding the storage 
medium) would already have been made available to Customs and 
would be the same for each certified recordkeeper that the ICRA repre- 
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sents; (4) it would automatically provide for segregation of duties be- 
tween those responsible for maintaining and producing the original 
records and those responsible for the transfer process, as required 
in proposed § 163.5(c)(9); and (5) it would expedite the quarterly 
internal sampling-exception-reporting/testing required by proposed 
§ 163.5(c)(10) because the ICRA would perform the testing and file the 
necessary reports on behalf of each certified recordkeeper it represents, 
using standardized procedures and reporting which would facilitate the 
Customs review process. 

Customs response: 

Customs does not agree with this suggestion. As pointed out above in 
the discussion of the definition of “certified recordkeeper”, Customs 
may certify under section 509(f) only persons who are required to keep 
records under section 508(a); thus, Customs has no authority to certify 
persons who do not have a recordkeeping responsibility under the ap- 
plicable Customs laws and regulations, and it was never intended that 
such persons would be covered by the “certified recordkeeper’s agent” 
definition. In this light and in view of the modified text of the definition 
of “certified recordkeeper” as discussed above and set forth below, Cus- 
toms has reconsidered this matter and no longer believes that it is nec- 
essary or appropriate either to retain the definition of “certified 
recordkeeper’s agent” or to include any references to a certified record- 
keeper’s agent in the operative provisions dealing with the Recordkeep- 
ing Compliance Program. The Part 163 texts as set forth below have 
been modified accordingly. 


Section 163.1(f)—Definition of “Compliance Assessment” 
Comment: 


A commenter suggested that the last sentence of this proposed defini- 
tion be made a part of proposed § 163.1(c) (definition of “audit”), be- 
cause the § 163.1(f) definition both states what a compliance 
assessment is and then goes on to note that a compliance assessment 
can be expanded into a “detailed audit”. 

Customs response: 

This suggestion should not be adopted. The last sentence of the pro- 
posed “compliance assessment” definition was considered necessary in 
that specific context in order to indicate that there is a distinction be- 
tween compliance assessment procedures and more detailed “audit” (as 
defined in paragraph (c)) procedures. 

However, based on this comment and as a result of a further internal 
review of the proposed regulatory texts, Customs no longer believes 
that a compliance assessment should be specifically defined as the first 
phase of an audit. Customs notes in this regard that (1) in many cases 
compliance assessments are concluded without the need to expand the 
inquiry into a detailed audit and (2) in some cases an audit may be initi- 
ated without having been preceded by a compliance assessment. Ac- 
cordingly, the definition of “compliance assessment” (redesignated 
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below as paragraph (e) of § 163.1) has been revised to more precisely de- 
scribe a compliance assessment as a type of importer audit and to more 
succinctly describe the procedures and purposes of a compliance assess- 
ment. 


Comment 


A commenter took issue with the statement in this proposed 
definition that in the compliance phase of an audit Customs will review 

* * * internal controls, operations, and procedures to ensure com- 
pliance * * *.” While a review of an importer’s systems (i.e., controls, 
operations and procedures) may be a reasonable way for Customs to 
test for accuracy of records and may be appropriate in some circum- 
stances, this commenter stated that it was aware of no provision of law 
requiring an importer to subject its “systems”, as distinguished from its 
required records, to Customs scrutiny, noting in particular that 19 
U.S.C. 1508 merely identifies those records which an importer shall 
make, keep, and render for examination and that 19 U.S.C. 1509 merely 
sets forth rules for the examination of such records. This commenter 
stated that the proposed definition should be amended accordingly and 
suggested, as a minimum, the addition of the words “and may, in ap- 
propriate circumstances, review” before the words “internal controls, 
operations, and procedures”. 


Customs response: 


Notwithstanding the revision of the proposed definition of “com- 
pliance assessment” as discussed above, Customs disagrees with the ba- 
sic premise of this comment. A compliance assessment is designed to 
test exactly those areas referred to by this commenter. It should be 
noted that records and recordkeeping systems are a part of compliance, 
not its sole purpose. In this regard, see the second sentence of § 163.0 
which spells out the various purposes of compliance assessments, au- 
dits and other inquiries. 

While considering the above issues regarding the definitions of “au- 
dit” and “compliance assessment”, Customs noted that whereas the 
statute (section 509) makes the basic distinction between an “investiga- 
tion” and an “inquiry”, the proposed § 163.1 definitions did not address 
this distinction. It is clear that, in the context of section 509, the broad 
term “inquiry” is intended to cover any request for information by a 
Customs officer that does not constitute an investigation (and thus 
would encompass, for example, compliance assessment and other audit 
procedures and more informal procedures such as requests for informa- 
tion made by telephone or on Customs Form 28). In order to address this 
point, § 163.1 has been modified as set forth below by the addition of a 
new paragraph (g) definition of “inquiry”, and additional editorial 
changes have been made elsewhere in the Part 163 texts as set forth be- 


low to conform those texts to the principle reflected in this new defini- 
tion. 





94 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 25, JUNE 24, 1998 


Section 163.1(h)—Definition of “Original Records” and 
“Original Information” 


Comment: 


Ten comments were received on the concept of “original” records and 
information, in some cases not only with reference to the definition in 
proposed § 163.1(h) but also with reference to the basic requirement in 
proposed § 163.5(a) that records be retained in their original formats. 
The points made by these commenters were as follows: 

1. One commenter referred specifically to the first sentence of the 
§ 163.1(h) definition which mentions “paper documents or electronic 
data retained in the condition they were received by the party responsi- 
ble for maintaining records pursuant to 19 U.S.C. 1508.” This com- 
menter complained that this requirement as it reads is open-ended and 
suggests that all original records and original information received by 
an importer are covered, whether or not the record or information is 
one normally kept in the ordinary course of business or is one required 
to be maintained by statute or is identified as one listed on the (a)(1)(A) 
list. This commenter argued that the recordkeeping statute does not re- 
quire maintenance of every piece of paper or electronic data received by 
an importer and that, therefore, original records and electronic data 
should be limited in the regulatory text to such records and electronic 
data received and normally kept in the ordinary course of the import- 
er’s business and such records and electronic data that are required to 
be maintained by statutory fiat or that are included on the (a)(1)(A) list. 

2. Three commenters complained that the proposed definition does 
not adequately distinguish between documents and data and thus does 
not accurately reflect the way that companies do business, particularly 
with regard to how they receive and process electronic information. 
One of these commenters pointed out that some importers receive ship- 
ment data from the foreign seller in a proprietary electronic data inter- 
face (EDI) format as enormous strings of raw data in a preliminary 
record layout form which, as such, is not used for commercial purposes 
and is not transmitted as such to a customs broker for filing with Cus- 
toms; this raw EDI data must undergo system edits to test its reliability, 
and only after the data has been processed through the importer’s sys- 
tem (and thus is no longer raw data) can it be used for commercial and 
entry purposes. Thus, although the entry information transmitted to 
Customs would not match the original record layout data as trans- 
mitted by the foreign seller, the information transmitted to Customs is 
the most accurate information and, from a practical and legal stand- 
point, it is “original” data for purposes of conducting business and mak- 
ing the proper declarations to Customs. Another commenter stated 
that when paper documents are involved, often they are a result of data 
acquired through a chain of computer activities (purchase order, pick 
lists, invoice, shipping data, etc.); the regulatory texts, by not including 
a reference to “electronic documentation”, place too much emphasis on 
the original paper and the retention thereof, where, in fact, the informa- 
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tion should be the focus. Moreover, imaging is increasingly becoming a 
standard for preservation of data because it facilitates workflow and 
storage management (particularly for large customs brokers and im- 
porters who handle large volumes of paper), and thus paper documents 
are routinely scanned into a computer upon receipt and facsimile trans- 
missions are received directly into the image system without making 
“hard copies” unless requested by Customs. The third commenter 
noted that an importer or other required recordkeeper probably will 
not receive records only in a single format but rather will receive them 
in more than one format, such as an EDIFACT electronic invoice, a fac- 
simile transmission of the same invoice, a carbon copy air waybill, and 
an original hard copy truck bill of lading for delivery; while under the 
proposed rule the importer would be maintaining these records in at 
least two formats, it would be more realistic for the importer to be able 
to keep them all in hard copy or all electronically, instead of in a com- 
bination of methods based on how they were received, without having to 
obtain specific approval from Customs so long as certain basic require- 
ments are met. In addition to these observations, the commenters made 
the following specific suggestions: 

a. The recordkeeping requirements and definition at issue should be 
revised to allow importers’ systems data, as described above, to be con- 
sidered as “original”. This could be done by adopting the standard in 
Rule 1001 of the Federal Rules of Evidence which states that “[ilf data 
are stored in a computer or similar device, any printout or other output 
readable by sight, shown to reflect the data accurately, is an “original’.” 

b. The regulations should recognize that, in addition to photocopies 
and facsimile, a printout of an image from a computer may be consid- 
ered an original in satisfying all Customs requirements. 

c. The first sentence of § 163.1(h) should be amended to read “[t]he 
terms ‘original records’ or ‘original information’ mean paper docu- 
ments or electronic documentation or data retained in the condition 
they were received * * *” 

d. In the first sentence of § 163.1(h), “and/or” should be used in place 
of “or” between the terms “paper documents” and “electronic data” 

3. Four commenters stated that the fifth sentence in the § 163.1(h) 
definition may create some confusion with regard to maintaining mul- 
ti-part or carbon copy (multiple impression) forms (for example, deliv- 
ery orders or bills of lading), photocopies and facsimile copies. One of 
these commenters noted that, in the case of multi-part or carbon copy 
forms, the originals are often separated and information or notations 
are placed on one copy only or only on the top copy, thus raising the 
question of which copy is the true original copy; this commenter stated 
that the regulations should be more specific as to what constitutes an 
original record. Another commenter noted that whereas an original 
hard copy record may, for example, be submitted to a bank and the im- 
porter, broker or other person may only have a copy, the importer, bro- 
ker or other person would be considered to have an “original” record 
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within the definition so long as the copy is “retained in the condition 
received ”: this commenter questioned whether the definition was 
necessary, suggesting that it would be as easy to revise proposed 
§ 163.5(a) to require the party responsible for maintaining records pur- 
suant to 19 U.S.C. 1508 to retain the record in the condition received un- 
less an alternative method was approved under § 163.5(b). The third 
and fourth commenters suggested that the reference in the definition to 
copies and multi-part forms should be clarified since the record/infor- 
mation received as a copy is acceptable under the definition; one of 
these commenters also questioned whether the fifth sentence was nec- 
essary if the importer is obligated to retain the record in the condition 
received, and both commenters believed that the reference to “a certi- 
fied copy” in the sixth sentence of the definition should be clarified as to 
who would be the certifier, one commenter suggesting that it would 
have to be the importer because of what is stated in the next sentence. 

4. With reference to the overall effect of proposed §§ 163.1(h) and 
163.5 and in particular the requirement of obtaining Customs approval 
before converting records to another format for storage and retrieval, a 
commenter requested clarification as to whether the regulatory texts 
mean that every system that an importer may use to maintain records 

microfiche, CD-ROM, etc.) must be approved in advance by Customs 

when such systems are part of a company’s normal course of business. 
This commenter further questioned whether Customs has the staffing 
necessary to certify these systems for importers. 

5. Acommenter referred to the provision in proposed § 163.1(h) that 
electronically received data will be considered the original record even 
though it is converted to paper upon request by Customs. This com- 
menter stated that it expects to obtain authority to convert paper docu- 
ments into an electronic storage medium, and reasonably soon 
thereafter, to be allowed to destroy the original paper documents. This 
commenter suggested that § 163.1(h) should include provision for ex- 
emption which may be granted under § 163.5; under the exemption, 
such a converted document may, upon the request of Customs, be certi- 
fied to be a true copy of the original record or document. 


Customs response: 


1. Customs disagrees. Proposed § 163.1(h) was merely intended to de- 
fine what is meant by the term “original records/information”. Which 
records or information are to be maintained is properly the subject of 
other provisions of Part 163. 

2. The raw EDIFACT feed is original information from which other 
forms of the data are created; putting it in a readable form is acceptable. 
Customs agrees that it is the information that is the focus of the Part 
163 retention and production provisions, provided that the informa- 
tion in question falls within the § 163.1(a) definition of “records” (see 
the above discussion of the changes made to that definition and the be- 
low discussion of the changes to the definition at issue here). Although 
alternate storage is the subject of § 163.5 and is discussed below in that 
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context, Customs notes that where originals are in different formats 
and importers wish to use a single format for storage, the alternative 
storage provisions of § 163.5 are intended to accommodate that. The 
following are the Customs responses to the specific suggestions of these 
commenter: 

a. Customs disagrees. The standard cited from Federal Rules of Evi- 
dence provides a very limited guideline which would not qualify as a 
proper definition encompassing a wide variety of situations. Customs 
believes that the approach in the proposed definition is sufficient to cov- 
er advances in technology. 

b. Customs agrees in part. Photocopies and facsimiles, if originally re- 
ceived in that format, would be considered to be original documents. A 
computer printout, however, is a secondary source or copy because the 
electronic data stored in the computer is the original data. While not 
considered as an original, the printout may in fact satisfy Customs re- 
quirements for production of the record since it would qualify as a “fac- 
simile paper format” or possibly as a “hardcopy spreadsheet”. 

c. The substance of this comment has already been addressed above. 

d. This comment is obviated by the changes made to the proposed def- 
inition as discussed below. 

3. Customs disagrees generally with the comments. In the case of a 
multi-part form or document, the first copy where the initial impres- 
sion occurs could be considered the “original” and the subsequent car- 
bon copies could be considered “copies”. Recognizing that other entities 
such as carriers or banks may remove and keep the “original” (top) 
copy, the proposed regulatory text provided for the acceptability of a 
carbon copy form, a facsimile copy and a photocopy in lieu of the origi- 
nal (top copy) page, thus rendering moot the question of which copy is 
the “original”. The provisions regarding alternative storage methods 
(§ 163.5) are not the proper context for dealing with this issue. More- 
over, the phrase in the first sentence “retained in the condition they 
were received” does not answer the question and obviate the need for 
the sentence regarding multi-part forms because the importer could be 
the person who created the form to begin with or who received the form 
from a third party and removed a copy and then forwarded the form; in 
those cases, the “original” form issue is not addressed by the words 
“condition * * * received”. With regard to the last two sentences of the 
proposed definition, Customs believes that, in view of the overall sub- 
ject matter of Part 163 which is the maintenance and production of re- 
cords, it should be sufficiently clear that the person who would certify 
the copy can only be the person who has the statutory and regulatory 
responsibility for maintaining and producing the record (and who thus 
knows what happened to the “original”). 

4. The concerns of this commenter are addressed in the changes 
which have been made to proposed § 163.5 as discussed below in con- 
nection with the comments received on that section. 
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5. Customs disagrees with this suggestion. Substantive requirements 
regarding storage methods are set forth in § 163.5 and thus are inap- 
propriate for this definitional provision. 

In consideration of the comments received and based on a further re- 
view of the regulatory text, Customs has determined that some changes 
should be made to the definition as proposed. In addition to some minor, 
editorial changes, the text of the § 161.1(h) definition as set forth below 
incorporates the following changes: 

a. The defined term has been changed to read simply “original”, for 
four reasons. First, the term defined in the proposed text was not used 
as such in the text of the proposed provision to which it had the most 
direct relevance (that is, § 163.5(a) which used the words “original for- 
mats”). Second, inclusion of the word “records” in the defined term is 
unnecessary and inappropriate because “records” has already been de- 
fined (and thus cannot have a new meaning here). Third, use of the word 
“information”, thereby implying something different from “records”, 
is inappropriate for the reasons stated above at the end of the comment 
discussion concerning § 163.1(a). Finally, based on the proposed defini- 
tion and the proposed Part 163 texts as a whole, it seems clear that the 
proposed definition was in essence merely trying to establish the con- 
cept of “original” 

b. As a companion to the change in the term that is defined, the pro- 
posed first sentence of the definition has been modified to refer to the 
specific context in which the defined term is used within Part 163 (that 
is, in the context of maintenance of records). In addition, this text, as 
modified, refers to records that are in the condition in which they were 
“made or” received, because section 508 refers to the making and keep- 
ing of records and some records that are required to be kept by section 
508 and Part 163 are made (rather than merely received) by the person 
required to keep them (compare this textual change to the change to the 
introductory text of § 163.2(a) discussed below at the end of the Cus- 
toms responses to the comments on that section). Finally, the first sen- 
tence of the proposed definition has been changed into an introductory 
text and, except as otherwise stated in point c immediately below, the 
remaining text of the proposed definition has been set forth as a list of 
four subparagraph exemplars of original records covered by the general 
definition in the introductory text. 

c. The third sentence in the proposed text (regarding when original 
electronic information or paper documents must be provided to Cus- 
toms) and a portion of the language in the sixth sentence of the pro- 
posed text (that is, regarding the assessment of penalties) have been 
omitted from the modified definition because they are not appropriate 
for a definitional text and merely repeat what is more appropriately 
covered in § 163.6. 

d. In the first exemplar of the modified definition text (which corre- 
sponds to the second sentence of the proposed text), a reference to “oth- 
er electronic records” has been included to clarify that electronic 
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information may be used to develop not only other records set forth and 
maintained in an electronic format. 

e. Finally, in the fourth exemplar of the modified definition text 
(which corresponds to the last two sentences of the proposed text), pro- 
vision is made for submission of a signed certifying statement only if re- 
quired by Customs (rather than in all cases covered by that exemplar). 


Section 163.1(k)—Definition of “Third-Party Recordkeeper” 
Comment: 

With regard to accountants as third-party recordkeepers, a com- 
menter contended that the definition should state that accountants are 
not empowered to conduct “customs business” as statutorily defined. 
Customs response: 

Customs disagrees. The regulatory text in question (redesignated be- 
low as § 163.1(1)) merely provides a definition of a third party record- 
keeper in the context of Part 163 which concerns recordkeeping. The 
concept of “customs business,” and the rules regarding who may engage 
in customs business, are established under the customs broker statute 
and regulations (19 U.S.C. 1641 and 19 CFR Part 111) and are not rele- 
vant to these recordkeeping regulations. 

With regard to the § 163.1 definitions, an internal Customs review of 
the proposed regulatory texts disclosed that the terms “party” and “per- 
son” were used throughout the proposed Part 163 texts without the ap- 
pearance of any clear rationale for using one term or the other ina given 
context (except as regards references to a “third party recordkeeper” 
which is a statutory expression), and it is noted that sections 508 and 
509 are similarly inconsistent in the use of these terms. In order to avoid 
the impression that a different meaning is intended when one term is 
used and not the other, and because Customs does not believe that any 
such difference in meaning was intended in the applicable statutory 
provisions, Customs has modified the Part 163 texts as set forth below 
(1) by adding a new definition of “party/person” as § 163.1(i) and (2) by 
using the term “person” throughout the Part 163 texts except where the 
expression “third party recordkeeper” appears. The new definition is 
similar to what is found in other parts of the Customs Regulations (see, 
for example, 19 CFR 177.1(c)) except that “natural person” is used in 
place of “individual” because that term is used in the Part 163 service of 
summons provisions. 


Section 163.2—Parties Required To Maintain Records 
Comment: 


Two commenters complained about the absence from this proposed 
section of any specific mention of recordkeeping requirements for ex- 
press consignment operators and couriers who operate under Part 128 
of the regulations. One of these commenters stated that there are 
unique situations under Part 128 that should be addressed, especially 
regarding manifest entries and consolidated informal entries. The oth- 
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er commenter, noting the large number of shipments carried by express 
consignment courier companies and the fact that they or their agents 
act as importer of record, suggested the addition of a new paragraph (f) 
to § 163.2 to read as follows: “(f) Recordkeeping required for express con- 
signment operators and carriers. Each courier, express consignment op- 
erator or carrier shall maintain records of all documents, entries and 
clearances associated with international import shipments in accor- 
dance with 163 of this chapter.” 


Customs response: 


Customs does not agree that the suggested new text is necessary. As in 
the case of the underlying statute, the proposed text of § 163.2 ade- 
quately covers the activities of express consignment operators and cou- 


riers 


Section 163.2(a)—General Recordkeeping Obligation 
Comment: 


Five comments were received on proposed § 163.2(a) which sets forth 
the basic categories of persons required to make and keep records and 
render them for examination and inspection. The points made by these 
commenters were as follows: 

1. The proposed regulatory text expands the recordkeeping require- 
ment to include those who cause an importation, anyone who files an 
entry or declaration, drawback claimants, customs bonded carriers and 
cartmen, bonded warehouse proprietors, and foreign trade zone opera- 
tors. Importers must also keep all information and documents required 
by law for the entry of merchandise. The proposed rule would require 
many importers that do not receive and retain all entry documents in 
their business process to set up recordkeeping systems to capture and 
retain those documents. This places an undue hardship on many im- 
porters. 

2. Acommenter complained that Customs proposes that persons who 
“knowingly cause merchandise to be imported” will be subject to re- 
cordkeeping requirements and that Customs includes within this group 
persons who “control the terms and conditions of the importation” and 
persons who supplied the importer with “technical data, molds, equip- 
ment, other production assistance, material, components, or parts * * * 
with knowledge that they will be used in the manufacture or production 
of the imported merchandise.” This commenter stated that this propos- 
al will result in some companies being required to maintain documents 
which normally would be discarded in the ordinary course of business. 
The commenter referred specifically to companies that have estab- 
lished so-called L/C “direct import” programs under which a U.S. com- 
pany’s foreign vendor sells merchandise directly to the company’s 
domestic customer (for example, a retailer or mass merchandiser) 
which acts as importer of record and as such assumes responsibility for 
customs duty payments and entry requirements, and under which the 
U.S. company may be responsible for designing imported merchandise, 
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providing equipment used in the production process, or supplying the 
foreign vendors with materials, components or parts; these L/C pro- 
grams benefit all concerned by reducing costs to the U.S. customers and 
the ultimate consumers, and they allow the mass merchandiser, which 
is more knowledgeable regarding Customs rules and regulations (in- 
cluding the need to maintain records and thus obtain any relevant doc- 
uments from the U.S. company that may be necessary), to assume 
responsibility for Customs requirements by acting as importer of re- 
cord. This commenter argued that “legal” responsibility to maintain 
records should rest with the importer of record and that a non-import- 
ing party should not be required to maintain a second set of such re- 
cords which constitutes an unnecessary burden on the public without 
enhancing the ability of Customs to effectively administer the laws it is 
charged with enforcing. Accordingly this commenter urged Customs to 
modify the proposed regulations to provide that persons who do not 
themselves act as importers of record will not be subjected to record- 
keeping requirements merely because they may knowingly cause mer- 
chandise to be imported. Alternatively, this commenter requested that 
the regulations be clarified to provide that: (1) persons who do not act as 
importers of record are not required to make, keep and render for ex- 
amination and inspection any records which they do not otherwise 
maintain in the ordinary course of business; and (2) Part 163 does not 
impose on a party which does not itself act as importer of record any re- 
quirements to maintain any records which the party does not otherwise 
maintain in the ordinary course of business for reasons not relating to 
customs laws and regulations. 

3. By mentioning an “entry filer” (subparagraph (1)) and an “agent” 
(subparagraph (2)), proposed § 163.2(a) requires that, where a customs 
broker acts as importer of record, both the actual importer and the bro- 
ker are required to maintain all records, including those specified in the 
(a)(1)(A) list. If this reading is correct, the proposed regulation will have 
a chilling effect on when a broker will choose to act as the importer of 
record (currently, that decision is made based on convenience to the im- 
porter and because of the need to expedite the release of the goods). 

4. In subparagraph (1), the term “entry filer” should be replaced by 
“customs broker” because the only filers are customs brokers and im- 
porters handling their own transactions and importers are already spe- 
cifically mentioned. In this context “entry filer” is confusing. 

5. A customs broker serving as importer of record will almost never 
be in possession of all of the records defined in proposed § 163.1(a), be- 
cause the broker will not have caused the importation or subsequent 
uses of imported goods. A broker when also serving as importer of re- 
cord should only be required to maintain records which support the 
entry/entry summary declarations. 


Customs response: 


1. Customs disagrees. The proposed regulatory text merely reflects 
the relevant statutory provisions as amended by the Mod Act. More- 
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over, Customs notes that the provision for recordkeeping by importers, 
including maintenance of entry records, is not new but rather was in 
existence prior to the Mod Act changes (19 U.S.C. 1508 and 19 CFR Part 
162, Subpart A). 

2. Customs disagrees with the basic complaint of this commenter. 
Customs did not create the language “knowingly causes the importa- 
tion.” That language comes directly from the statute (section 
508(a)(1)(B)) as modified by the Mod Act, and Customs does not have 
authority to promulgate regulations that are inconsistent with the stat- 
utory requirements. Customs is not able to respond to the example of 
the “L/C direct import program” because the paucity of information re- 
garding the role of the U.S. firm makes it impossible to determine 
whether or not it “knowingly caused the importation.” Customs also 
disagrees with the two specific suggested clarifications because the first 
one is already provided for in the Part 163 texts and the second one 
would be in direct opposition to the statute. 

3. Customs agrees with the commenter’s reading of these provisions. 
As regards the alleged effect on a broker’s decision whether to act as im- 
porter of record, Customs notes that such a decision is merely one of the 
business decisions that each broker must make when conducting cus- 
toms business. 

4. Customs disagrees. The term “entry filer” reflects the statutory 
language. The fact that a party could be mentioned twice (for example, 
an owner/purchaser is usually the importer) is not the issue here. Cus- 
toms does not have authority to promulgate regulations that are incon- 
sistent with the statutory requirements. 

5. Customs disagrees. When a customs broker is listed as the importer 
of record, the broker is responsible for all the records listed in § 163.1(a) 
along with any additional duties or taxes determined to be due and any 
other requirements placed on the party shown as the importer of re- 
cord. 

Based on a further internal review of the proposed texts, Customs has 
determined that the introductory text of § 163.2(a) should only reflect 
the requirement to maintain (rather than also “make”) records for the 
following reasons: (1) Maintenance of records is the thrust of § 163.2 as 
a whole; and (2) while it is true that section 508 reflects an obligation to 
“make” records, that obligation is reflected throughout the Customs 
Regulations according to the specific substantive context to which the 
records relate (for example, basic entry record requirements are pre- 
scribed in Parts 141-143, and drawback record requirements are pre- 
scribed in Part 191) and thus does not have to be, nor should be, 
reflected in the more general Part 163 texts. 


Section 163.2(b)—Exclusion of Domestic Transactions 
Comment: 


The words “who does not knowingly cause merchandise to be im- 
ported” should be eliminated from the introductory text of this pro- 
posed section, because often a person in a domestic transaction is aware 
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that the goods ordered from an importer have been, or will be, imported 
but the buyer’s purchase and sale is domestic and is not connected di- 
rectly or indirectly with the import transaction; such a domestic buyer 
should not be required to maintain records on the import transaction 
just because he knows that the goods are imported. With this suggested 
change, a person ordering merchandise from an importer in a domestic 
transaction, whether or not that person knows that the goods are to be 
imported, will not be required to maintain records unless the person 
controls the import transaction or is involved with the production of 
the goods by furnishing assists. 

Customs response: 

Customs disagrees. The regulatory language in question reflects the 
statute, and Customs does not have authority to promulgate regula- 
tions that are inconsistent with the statutory requirements. Further, 
the regulatory text gives two examples which clearly demonstrate that 
the domestic buyer who simply knows that the goods are imported is 
not, by that fact alone, encompassed within the concept of knowingly 
causing merchandise to be imported. 

Based on a further internal review of the proposed § 163.2(b) text, 
Customs has discovered that the text (which was based on present 
§ 162.1b(b)), included in the introductory text the addition of the word 
“who” before the words “does not knowingly * * *”; the addition of this 
word, from a grammatical standpoint and with reference to the rest of 


the text, had the unintended effect of creating a new class of persons re- 
quired to maintain records that was not listed in the general provisions 
of § 163.2(a). The wording of introductory text of § 163.2(b) as set forth 
below has been appropriately modified to correct this and clarify that 
the provisions specifically modify relates to the class of persons listed in 
§ 163.2(a)(1)(ii). 


Section 163.2(d)—Recordkeeping Required for Customs Brokers 
Comment: 


Irrespective of whether the broker acts as the importer of record, the 
(a)(1)(A) recordkeeper under section 1509 is always the actual import- 
er, and that statutory provision is worded so that Customs may always 
require the importer to produce the (a)(1)(A) records. Accordingly, 
§ 163.2(d) should reflect that, when the broker acts as the importer of 
record, the broker is only subject to the provisions of section 1509(g) re- 
lating to assessment of additional duties, but is never liable for “penal- 
ties” for failure to produce the (a)(1)(A) records. 


Customs response: 


Customs disagrees and notes that the substance of this comment has 
been addressed above in the Customs response to the comments on 
§ 143.39. 

Based on a further internal review of proposed § 163.2, Customs now 
believes that paragraph (e) (which concerned recordkeeping required 
for parties filing drawback claims) and paragraph (f) (which concerned 
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recordkeeping required for other activities) are not needed. Customs 
notes in this regard that these two paragraphs merely repeat what has 
already been provided for in the § 163.1(a) definition of “records” and 
in paragraph (a) of § 163.2. Accordingly, these two paragraphs have 
been removed from the text of § 163.2 as set forth below and proposed 
paragraph (g) has been redesignated below as paragraph (e). 


Section 163.2(g)—Recordkeeping Required for Travelers 
Comment: 


A commenter claimed that this proposed section sets up a bifurcated 
recordkeeping requirement that almost no returning traveler will 
know exists and that flies in the face of the mandate to make regulations 
truly meaningful: a traveler does not have to maintain records either 
before entering or while physically within a Customs facility, but the 
traveler would have to keep records for merchandise acquired abroad 
that exceeds the personal exemption or the flat rate of duty. This com- 
menter asked whether a traveler could not make a declaration that all 
merchandise acquired abroad was within the personal exemption and 
flat rate, pay no duty, and then take the position that no recordkeeping 
obligation existed. The commenter noted that while it is probably best 
that returning travelers be required to produce records of all purchases 
abroad, once they clear the Customs facility (even after having made a 
misdeclaration of value while having on their persons records showing 
the true value of the purchases) there is little likelihood that Customs 
will catch up with them. 


Customs response: 


Customs disagrees. This provision is not radically different from ex- 
isting provisions or practices. Customs may or may not ask for support- 
ing documentation (purchase receipts or invoices) at the time the 
declaration is made. After clearance, Customs in the vast majority of 
cases would have no further interest in the declaration and, conse- 
quently, in the supporting documentation. In other words, any ques- 
tions are usually resolved at the time of presentation or declaration as 
Customs normally does not go back and review declarations. The net 
effect of proposed § 163.2(g) (redesignated below as § 163.2(e)) was to 
provide that for most travelers bringing in non-commercial merchan- 
dise valued at no more than $1,400 (that is, the $400 personal exemp- 
tion amount for returning residents plus $1,000 to which the flat rate of 
duty applies) per traveler, no supporting documents will be required to 
be maintained; for commercial importations or declarations over 
$1,400, supporting documents must be maintained. It should be noted 
that application of the personal exemption and flat rate of duty dollar 
limits (and thus application of the recordkeeping exemption) is a func- 
tion of the actual value of the imported merchandise and thus does not, 


as a matter of law, depend solely on what value the traveler chooses to 
declare to Customs. 
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Section 163.3—Entry Records 
Comment: 

Four commenters made observations on proposed § 163.3 which sets 
forth general requirements regarding the production of records re- 
quired by law or regulation for the entry of merchandise (the 
“(a)(1)(A)” list). The points made by these commenters were as follows: 

1. One commenter approved of the language giving general time stan- 
dards for the production of documents but expressed concern that local 
Customs offices would focus on the table under § 163.6, to the exclusion 
of the § 163.3 legal guidelines. This commenter therefore stated that the 
§ 163.3 language should be moved to § 163.6 where it is more appropri- 
ate. 

2. One commenter noted that, because under § 163.2(a) recordkeep- 
ers include companies that do not act as importers of record but that 
knowingly caused merchandise to be imported, § 163.3 could be inter- 
preted to mean that persons other than importers of record are required 
to maintain (a)(1)(A) records. Given the substantial penalties which 
may be imposed for a failure to produce those records on demand, and 
given the fact that those penalties were only intended to apply to im- 
porters of record who no longer will be required to submit certain speci- 
fied information to Customs at the time of entry, this commenter 
requested that Customs modify the regulations to expressly provide 
that responsibility for producing (a)(1)(A) list records is limited to the 
importer of record who is responsible for filing (or expressly authoriz- 
ing the filing of) a Customs Form 7501 (entry summary) and commer- 
cial invoice with Customs at the time of entry. 

3. Two commenters objected to the requirement to retain copies of re- 
cords when the records have been given to Customs. One of these com- 
menters referred specifically to cases in which the records are returned 
by Customs, stating that this places an unreasonable burden of proof on 
the party to whom the records are allegedly returned because there 
would otherwise be no proof of such return and/or receipt. The other 
commenter stated that Customs brokers should not be required to 
maintain any record that has already been tendered to Customs, and 
this commenter further asserted that this requirement is contradicted 
by § 163.6(b)(4) (ili). 

Customs response: 

1. Customs does not agree that Customs personnel would overlook, 
and thus fail to apply, a clear regulatory standard, and it is noted that 
the § 163.3 guidelines referred to by this commenter were also reflected 
in the proposed § 163.6(a) text. However, on further reflection, Customs 
believes that it is not necessary to state in § 163.3 the general standard 
by which entry records must be produced because § 163.6 is more ap- 
propriate for that purpose. Accordingly, § 163.3 as set forth below has 
been modified by removing all statements regarding the manner in 
which entry records should be produced and by adding a simple refer- 
ence to the production of entry records “in accordance with § 163.6(a)”. 
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2. Customs disagrees. Each party specified in section 1508(a) is indi- 
vidually required to “* * * make, keep, and render for examination and 
inspection records * * *” that pertain to an activity described in section 
508(a) and that are normally kept in the ordinary course of business; 
thus, under the terms of the statute, the fact that one party mentioned 
in the statute is subject to a particular recordkeeping requirement can- 
not have the effect of precluding application of that recordkeeping re- 
quirement to another party covered by the statute. Since the (a)(1)(A) 
records referred to by this commenter are entry records and thus are 
covered by the statute, adoption of this commenter’s suggested change 
to § 163.3 would represent an improper limitation of the statutory 
terms. 

3. Customs disagrees with the first comment. The purpose of the stat- 
utory and regulatory changes is to reduce the number of documents/in- 
formation filed at time of entry so that Customs would request and 
retain only those documents that are needed. All other documents 
should therefore be retained by the responsible party. Customs may 
simply review a document and return it to the responsible party. That 
party must maintain the document/information in the event Customs 
returns to the entry or issue. Customs also disagrees that proposed 
§ 163.6(b)(4)Gii) contradicts § 163.3 because the former section in- 
volves a different regulatory context (that is, the liability for penalties). 


Section 163.4—Record Retention Period 
Comment: 


A commenter stated that the general 5-year record retention period 
requirement set forth in proposed paragraph (a), on its face, would re- 
quire that any importer, person involved in the import transaction, or 
person supplying technical assistance to the manufacturer maintain 
every piece of paper, every fax and every E-mail or voice-mail commu- 
nication for a period of 5 years from entry, notwithstanding that in the 
ordinary course of business the particular record would normally be de- 
stroyed immediately upon receipt. On the assumption that Customs did 
not intend to impose such an onerous requirement on the importing 
community in contravention of its obligation to impose a minimum 
burden on the public it is serving, this commenter requested that Cus- 
toms confirm that: (1) the only records which must be maintained are 
those records which the company usually maintains in the ordinary 
course of business; and (2) the Customs recordkeeping requirements do 
not impose upon a person an obligation to maintain faxes, E-mail or 
voice-mail communications which are normally discarded after receipt 
or upon completion of a transaction and which do not constitute normal 


business records otherwise required to be maintained for commercial 
purposes. 


Customs response: 


While Customs agrees that the only records that are required to be 
maintained under section 508(a) are those that are normally kept in the 
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ordinary course of business, Customs disagrees with the other state- 
ments of this commenter. Section 163.4 does not set forth a new require- 
ment: While the parties listed in § 163.2 represent an expansion over 
those listed in the present regulation (19 CFR 162.1(b)) as a result of 
changes made to section 508 by the Mod Act, the parties mentioned by 
the commenter have since 1978 been required to maintain records for 
five years. As regards the second point on which confirmation was re- 
quested, Customs notes that the proposed definition of “records” in 
§ 163.1(a) included a reference to “information pertaining directly or 
indirectly to any information element set forth in a collection of infor- 
mation required by the Tariff Act of 1930, as amended, in connection 
with any activity listed in paragraph (a)(1) of this section.” Clearly, this 
could include faxes, E-Mail and similar records, depending on prevail- 
ing business requirements and practices, because the nexus between a 
particular record and the requirement to maintain it is the activity to 
which the record relates: If the record pertains to an activity specified in 
section 508(a) and is normally kept in the ordinary course of business, it 
must be maintained for the applicable period specified in the statute 
and regulations. 

The observations made by this commenter demonstrate the need for 
a clear statement of the position of Customs regarding the relationship 
between sections 508(a) and 509 and the meaning of the statutory ex- 
pression “normally kept in the ordinary course of business”, in particu- 
lar as concerns “(a)(1)(A)” records. Section 508(a) requires making and 
keeping and rendering for examination and inspection those records 
that pertain to specified activities and that are normally kept in the or- 
dinary course of business. Section 509 on the other hand sets forth spe- 
cific standards for the examination of records by Customs, including 
special rules under paragraph (a)(1)(A) for records that are required by 
law or regulation for the entry of merchandise (the so-called “(a)(1)(A)” 
records, also referred to in the Part 163 texts as “entry” records). Cen- 
tral to the operation of section 509 is the assumption that the records to 
be produced under that section have been made and maintained in ac- 
cordance with section 508(a) (in other words, if a record, including an 
(a)(1)(A) record, is not required to be made and maintained, there can 
be no requirement to produce it under section 509). Thus, whereas not 
all section 508(a) records are (a)(1)(A) records, all (a)(1)(A) records are 
covered by section 508(a). 

As regards (a)(1)(A) records, it is the position of Customs that they 
meet the two essential tests that define the coverage of section 508(a), 
that is, they pertain to an activity specified in the statute and they are 
normally kept in the ordinary course of business. As regards the first 
test, the fact that they relate to the entry process clearly means that 
they pertain to the actions of an owner, importer, consignee, importer of 
record, entry filer, or other party who imports, or knowingly causes the 
importation of, merchandise into the customs territory of the United 
States, as provided in section 508(a)(1)(A) and (B). With regard to the 





38 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 25, JUNE 24, 1998 


second test, the fact that a record is required by law or regulation for the 
entry of merchandise means that it is, by definition, normally kept in 
the ordinary course of business (in other words, the legal requirement 
for the existence of the record is sufficient to meet the statutory test); if 
this were not the case, no record that is prescribed by a provision of the 
Customs Regulations would have to be maintained under section 
508(a) or produced under section 509 unless the person identified in 
section 508(a) chose of his own volition to maintain it for business pur- 
poses, and this would render any such regulatory requirement essen- 
tially unenforceable and thus useless. Thus, contrary to the position 
implicit in this commenter’s assertions, what constitutes a record “nor- 
mally kept in the ordinary course of business” is not exclusively a func- 
tion of what a businessman may choose to create and maintain. 


Comment: 


A commenter suggested that Customs should consider different (7.e., 
shorter) record retention periods for express consignment carrier ship- 
ments (for example, letter and document shipments, shipments that 
may be entered free of duty under 19 U.S.C. 1321, and shipments cov- 
ered by an informal entry). This commenter argued that in such cases, 
where the cost of record retention is high due to the large number of 
shipments and enforcement or compliance measurement normally is 
performed at the time of entry, there is little justification for lengthy re- 
cord retention periods. 

Customs response: 


The substance of this comment has been addressed in significant part 
by the addition of new subparagraphs (3) and (4) to the § 163.4(b) text 
as discussed above in the Customs responses to the comments regarding 
the treatment of express consignment carriers. 


Comment: 


With regard to the proposed paragraph (b)(1) exception to the 5-year 
rule in the case of drawback claims, a commenter referred to the May 5, 
1997, correction document which clarified the Background section of 
the April 23, 1997, notice of proposed rulemaking with regard to the 
(maximum) length of time that drawback records could have to be 
maintained under the proposed regulatory text, that is, “a period of 
about eleven years from the date of importation”. Noting that the 
correction document assumed a payment under the accelerated pay- 
ment program, this commenter asserted that the retention period in 
fact could be considerably longer when the accelerated payment pro- 
gram is not used because payment in such cases is made at the time of 
liquidation of the drawback claim and there is no deadline imposed on 
Customs for the liquidation of drawback claims (the commenter alleged 
that there have been many instances in which Customs liquidated a 
drawback claim more than five years after the claim date). Assuming 
that manufactured goods are exported five years after importation of 
the drawback merchandise and a drawback claim is filed three years af- 
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ter export, liquidation may take place ten to twelve years after importa- 
tion, thus creating a record retention period of from thirteen to fifteen 
years. This commenter further asserted that the recently published 
proposed revision of the drawback regulations would impose new, strin- 
gent requirements for the accelerated payment “privilege”, thus lead- 
ing to increased record retention periods because a larger percentage of 
drawback claimants will receive payment at the time of liquidation. 
Customs response: 

The published statement was correct under the stated facts. However, 
the commenter is also correct that if a claimant is not paid under the 
accelerated payment program and liquidation is delayed, the record- 
keeping period is necessarily extended. 

Comment: 

With regard to the proposed paragraph (b)(2) exception to the 5-year 
rule in the case of packing lists, two commenters stated that there 
should be no requirement to retain a packing list for any period of time. 
These commenters argued that a packing list is a temporary, transition 
document that has no use, and thus is discarded, once the shipment is 
unloaded or released. 

Customs response: 

Customs disagrees. Customs finds packing lists to be very useful in 
performing examinations of cargo, in verifying invoice data, and in ver- 
ifying inventory receipts. 

Based on a further internal review of the proposed regulatory texts, 
the words “whichever is later” have been added at the end of the first 
part of the § 163.4(b)(2) text as set forth below in order to remove a pos- 
sible ambiguity in determining the applicable 60-day period for reten- 
tion of packing lists following a release or conditional release period. 
Section 163.5(a)—Original Format Record Storage 


Y 
Comment: 


Four comments were received on proposed § 163.5(a) which provides 
for the maintenance of all required records in the original formats un- 
less alternative storage methods have been approved by Customs. The 
points made by these commenters were as follows: 

1. It is unclear from the proposed text whether or not electronic ABI 
records serve the same purpose as the hardcopy Customs forms. If 
stored electronically, this commenter asked whether the trade would be 
required to produce the information in the format of the current hard- 
copy records (i.e., Customs Form 3461, 7501) or whether the electronic 
data would suffice. This commenter stated its desire to store the records 
in the electronic ABI formats and to eliminate the requirement to store 
paper records, suggesting that for audit purposes the electronic data 
could easily be linked to its accounts payable records through the entry 
number. 

2. The term “original formats” in this section is too limiting and un- 
manageable because it does not comport with modern business practic- 
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es. If the normal course of business is to take paper documents and scan 
them directly into a computer image system, then, practically, once 
there are assurances that the image meets Customs standards, the pa- 
per should be allowed to be discarded. 

3. A commenter suggested that the text of the section be revised to 
read simply as follows: “All parties listed in § 163.2 must maintain all 
records required by law and regulation for the required retention per- 
iods. The records must be capable of being retrieved on request or de- 
mand by Customs.” This commenter argued that this shortened version 
states the basic requirement of the law and also eliminates reference to 
prior approval of the recordkeeping program (the latter point is ad- 
dressed more fully in the § 163.5(b) comment discussion below). 

4. There should be no requirement for Government approval of alter- 
native storage methods. 


Customs response: 


1. Customs agrees that the electronic data would suffice. Clearly, the 
ABI data could qualify as “original” records. The definition of “origi- 
nal” in § 163.1(g) as discussed above and as set forth below includes 
“electronic information which was used to develop paper documents”. 

2. Customs does not believe the proposed reference to “original for- 
mats” would be limiting, and it is further noted that use of alternative 
storage methods would allow for discarding the original paper docu- 
ments. In consideration of the decision to define “original” in § 163.1(h) 
rather than “original records/information” as discussed above, the first 
sentence of § 163.5(a), as set forth below, has been modified by replacing 
the words “in the original formats” by “as original records” as regards 
how records generally are to be maintained. 

3. Customs agrees with the basic principle reflected in this comment 
and therefore, on further reflection, has concluded that the require- 
ment for advance approval of alternative storage methods is unneces- 
sarily onerous and thus should be eliminated. Accordingly, § 163.5(a), 
as set forth below, has been modified by removing the words “approved 
in writing by the director of the regulatory audit field office who has re- 
sponsibility for the geographical area in which the designated request- 
or’s recordkeeping officer resides” and adding in their place the words 
“adopted in accordance with paragraph (b) of this section”. See also the 
related changes to the text of § 163.5(b) noted below in the Customs re- 
sponse to the comments on that section. 

4. Customs agrees. The substance of this comment has been ad- 
dressed in the comment response immediately above. 


Section 163.5(b)—Alternative Storage Method Approval 
Comment: 


Five comments were received on proposed § 163.5(b) which sets forth 
the procedures for approval by Customs of alternative methods (for- 
mats) for storing records. One of these commenters supported the pro- 
posed text, stating that the approval process is sound and will allow the 
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trade to employ consistent procedures for the entire recordkeeping sys- 
tem and will eliminate port-to-port differences and will reduce the cycle 
time for approval and implementation of alternative storage methods. 
The other four commenters made the following negative comments or 
suggestions regarding the proposed text: 

1. The requirement for written authorization from Customs to main- 
tain records and information in alternative formats is contrary to the 
Mod Act which in section 614 amended 19 U.S.C. 1508(a) to allow im- 
porters to maintain records in electronically generated or machine 
readable data formats, and this was a self-implementing amendment. 
Thus, the Mod Act amendment gives the option to engage in electronic 
recordkeeping as an unencumbered right, not as a “privilege” as stated 
in proposed § 163.5(i). While Customs may audit or review the electron- 
ic recordkeeping systems of an importer to determine compliance, it 
may not make review a prerequisite to the establishment of an electron- 
ic recordkeeping system. 

2. The last sentence should be reworded to read as follows: “If the ap- 
plicable director of the regulatory audit field office needs additional in- 
formation on the alternative method of storage, or disapproves of the 
method proposed, he or she will contact the requesting party within 30 
calendar days of receipt; if not, the request is deemed approved.” The 
reason for this suggested change is that the regulations as proposed 
could cause hundreds or thousands of parties to contact regulatory au- 
dit seeking approval of their proposed methods and, given the standards 
in proposed § 163.5(c), such requests could be voluminous. In order to 
ease the burden on Customs and the importing public, Customs needs 
to adopt a set of standards and guidelines and then allow parties subject 
to recordkeeping requirements to establish programs that meet those 
standards and guidelines, and acceptance of the proposed method 
would be assumed unless some information is missing or there are seri- 
ous flaws in the proposal. This commenter argued that this approach is 
consistent with “informed compliance” in that Customs would provide 
the information and set the standards and recordkeepers would have to 
establish programs to comply. In addition, Customs can periodically 
check to ensure that the recordkeeper is continuing to follow the stan- 
dards, with authority to impose sanctions or hold the recordkeeper to a 
corrective action plan if the standards are not being followed. 

3. In the case of customs brokers, the requirement for “approval” is 
unnecessary. A more enlightened and reasonable approach can be 
found in the Department of Commerce regulations at 15 C.FR. 762.5 
which requires neither notice to, nor advance approval by, the Depart- 
ment of Commerce but rather sets forth the requirements for which 
compliance is expected, and the same should be true for Customs. If a 
broker cannot produce the “original” or a “copy” of a document, which 
it is required to maintain under § 111.21, it is in violation of 19 U.S.C. 
1641 and is subject to a penalty. The fact that a broker received permis- 
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sion from Customs to make copies using a particular method will not 
aid the broker when it cannot produce a requested record. 
4. There should be provision for grandfathering-in existing programs 
for alternative record storage methods that meet the standards of these 
regulations 


Customs response: 


Customs does not entirely agree with the comment made at point 1 
above. In order to capture or encompass all possible records, section 
508(a) had to refer to “electronically generated or machine readable 
data” along with other possible documents and information. This does 
not per se constitute an approval of those formats, nor does it constitute 
express authority to alter original paper documents, records or infor- 
mation into such formats; it is merely a recognition of existing data 
technology rather than an expression of an unencumbered right re- 
garding records maintenance methodology. However, as stated above in 
connection with § 163.5(a), Customs does agree that, as a general prin- 
ciple, advance review and approval by Customs should not be a prereq- 
uisite of alternative storage methods. In order to accommodate this 
principle and also enhance the clarity of the proposed text, § 163.5, as 
set forth below, reflects the following modifications in structure and 
content: 

a. It is noted that, with the exception of paragraph (a) which sets forth 
the basic rule regarding maintenance of original records, the text of 
proposed § 163.5 (that is, paragraphs (b) through (j)) related entirely to 
alternative records storage which operates as an exception to the para- 
graph (a) rule. In order to more clearly reflect the relationship between 
these provisions, § 163.5 has been reorganized into two paragraphs, 
with paragraph (a) corresponding to eat paragraph (a) and with 
paragraph (b) entitled “alternative method of storage” and covering the 
remainder of proposed § 163.5 but with a number of additional substan- 
tive changes as noted below. 

b. Paragraph (b)(1) corresponds to proposed paragraph (b) and thus 
sets forth general provisions regarding alternative storage methods. 
The modified text, except in the case of records required to be main- 
tained as original records under laws and regulations administered by 
other Federal government agencies (which requirements may not be 
obviated by the Customs Regulations), (1) allows use of an alternative 
method for records storage so long as the recordkeeper provides written 
notification thereof to the Miami regulatory audit field office (Customs 
believes that a single, centralized location should be used for this pur- 
pose and that it should be the Miami office, for the same reasons stated 
above as regards notification of consolidation of broker records under 
§ 111.23) at least 30 calendar days before implementation of the alter- 
native method, (2) provides that the written notice must identify the 
type of alternative storage method to be used and must state that the 
alternative storage method complies with the standards of paragraph 
(b)(2), and (3) provides for an exception to alternative storage under 
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certain circumstances if Customs at any time instructs the recordkeep- 
er in writing that records described therein must be maintained as orig- 
inal records (this exception is necessary, for example, to ensure 
consistency in the form, identification and custody of records and could 
be applied whenever the records are relevant to an ongoing inquiry or 
investigation or administrative or judicial proceeding). Thus, there is 
no longer any reference to a formal request and approval process, and 
the reference to the location of a recordkeeping officer has been elimi- 
nated (see the changes reflected in new paragraph (b)(2) as discussed 
below in connection with the comments on proposed § 163.5(c)). 

c. As a consequence of the removal of the request/approval process 
and based on a further internal review of the proposed texts, Customs 
believes that it is neither necessary nor appropriate to retain the follow- 
ing paragraphs of proposed § 163.5: (1) proposed paragraph (e), which 
concerned retrievability of records and is adequately covered by 
§ 163.6; (2) proposed paragraph (g), which concerned notification of 
noncompliance with the agreed-upon alternative storage method and is 
no longer necessary since there will be no such specific agreement be- 
tween Customs and the recordkeeper; (3) proposed paragraph (i), which 
concerned revocation of the alternative storage method privilege and 
thus is no longer relevant; and (4) proposed paragraph (j), which con- 
cerned appeal procedures for denial or revocation of the alternative 
storage method privilege and thus also is no longer relevant. As a result 
of the removal of these four proposed paragraphs and the reorganiza- 
tion of § 163.5 as discussed above, proposed paragraphs (f) and (h) have 
been redesignated as paragraphs (b)(3) and (b)(4) and, for purposes of 
consistency with the notice procedures under modified paragraph 
(b)(1) as discussed above, the new paragraph (b)(3) text as set forth be- 
low has been modified to provide that notice of changes to alternative 
recordkeeping procedures must be given to the Director of the Miami 
regulatory audit field office. In addition, as a consequence of the remov- 
al of the request/approval process, newly designated paragraph (b)(4) 
has been modified as set forth below by the removal of all references to 
requesting, granting and revoking alternative storage method privile- 
ges. See also the below discussion of the comments on proposed 
§ 163.5(c) for the treatment in this document of proposed paragraphs 
(c) and (d). Finally, a new paragraph (b)(5) has been added to provide 
that Customs may instruct a recordkeeper in writing to discontinue its 
use of an alternative storage method if the recordkeeper fails to comply 
with the conditions and requirements for alternative storage set forth 
in § 163.5 (this new paragraph is addressed in more detail below in the 
comment discussion regarding proposed § 163.5(i)). 

The substance of the comments made in points 2, 3, and 4 above have 
been addressed by the changes described above. 
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Section 163.5(c)—Standards for Alternative Storage Methods 
Comment: 


Seven commenters made general observations regarding the ap- 
proach of proposed § 163.5(c) which provides examples of commonly 
used methods for storage of records, sets forth a general rule regarding 
what storage methods will satisfy Customs requirements, and pre- 
scribes minimum standards that Customs will consider in evaluating 
proposals for alternative storage methods. The points made by these 
commenters were as follows: 

1. One commenter stated that the examples of storage methods in the 
first sentence of the introductory text of the section should be expanded 
to include disc access storage devices (DASD) used for the capture and 
storage of electronic transmissions, image storage devices such as CD 
ROM juke boxes, voice recordings and full motion video in computer- 
ized files. 

2. One commenter stated that the § 163.5(c) standards are too intru- 
sive in that they impose on private industry new sets of procedures re- 
garding business records. This commenter argued that since companies 
regularly undergo independent financial audits that test business re- 
cord integrity and because the Mod Act was not intended to hinge indus- 
try efficiencies on the good graces of Customs, importers should not 
need Customs approval to use alternative storage techniques for re- 
cords kept in the ordinary course of business. 

3. Four commenters objected to the minimum standards that Cus- 
toms will use to evaluate alternative storage proposals, arguing that the 
proposed regulatory standards are too detailed and burdensome, are 
not achievable by the great majority of importers and thus will discour- 
age use of alternative storage methods, are difficult to understand and 
follow, and will lead Customs to micro manage the recordkeeping pro- 
grams of importing parties. Three of these commenters further ques- 
tioned whether Customs would have the resources necessary to manage 
such alternative recordkeeping standards, and two of these comment- 
ers also noted that Customs has permitted alternative method or stor- 
age in the past without imposing “minimum standards” and without 
major problems arising therefrom. In order to address these problems, 
one of the four commenters specifically recommended removal of the 
last sentence of the introductory text of the section and removal of sub- 
paragraphs (1) through (12) and inclusion of the substance of subpara- 
graph (13) as a second unnumbered paragraph, arguing that the 
resulting text would represent a concise summary of the recordkeeping 
program requirements for which no further detail is required. 

4. One commenter argued, with specific reference to customs bro- 
kers, that some of the “minimum standards” (i.e., subparagraph (9) re- 
garding segregation of duties and subparagraph (11) regarding 
continuing surveillance over the medium transfer system), while well 
suited to the handling and storage of “top secret” documents, are large- 
ly inapplicable to a broker’s customs records. 
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Customs response: 


1. Customs disagrees. The specific storage methods listed are in- 
tended to be illustrative rather exhaustive; therefore, Customs sees no 
reason to add to that list. However, language has been added to the first 
sentence of the text (redesignated as paragraph (b)(2) as set forth below 
as part of the structural changes to § 163.5 discussed above in connec- 
tion with the comments regarding proposed § 163.5(b)) to clarify that 
the listed items are not all-inclusive. 

2. Customs disagrees, except as regards the issue of needing Customs 
approval as already discussed above in connection with proposed 
§ 163.5(b). It is noted that alternative storage is voluntary and not a re- 
quirement. Furthermore, alternative storage is concerned with only 
those records involving Customs matters and accordingly does not im- 
pose any additional burden on business as regards other records. 

3. Based on these comments and the comments below regarding indi- 
vidual standards for alternative storage methods (proposed paragraphs 
(c)(1)-(13)), and as a result of further internal review of the proposed 
paragraph (c) text, Customs has determined that a number of addition- 
al changes should be made to the text of proposed paragraph (c) of 
§ 163.5. These changes, as reflected in the text of redesignated para- 
graph (b)(2) set forth below, are as follows: 

a. In the last sentence of the introductory text of the paragraph, the 
reference to minimum standards that will be considered by Customs in 
evaluating proposals for alternative storage methods has been replaced 
by a reference to standards that must be applied by recordkeepers when 
using alternative storage methods, in order to reflect the decision dis- 
cussed above to do away with the requirement for advance review and 
approval by Customs. 

b. In order to simplify the procedures to be followed by, and thus re- 
duce the burden on, recordkeepers who choose to use alternative stor- 
age methods, and in other cases in order to reduce the complexity of the 
text where the proposed text in effect added nothing of substance to the 
basic obligation to maintain records and make them available to Cus- 
toms, the following provisions that were contained in proposed para- 
graph (c) have been entirely eliminated from new paragraph (b)(2) as 
set forth below: Subparagraph (1), which concerned recordkeeping offi- 
cer designation; subparagraph (4), which concerned documentation of 
data retention and transfer procedures; subparagraph (5), which re- 
ferred to a data transfer audit trail; subparagraph (6), which provided 
for the integrity and nonerasability of the storage medium; subpara- 
graph (7), which concerned the maintenance of papers regarding the 
transfer process; subparagraph (9), which concerned internal control 
systems covering persons responsible for maintaining, producing or 
transferring records; subparagraph (11), which concerned medium 
transfer system surveillance and availability of internal review files; 


and subparagraph (12), which concerned procedures for preventing the 
destruction of hard copy records. 
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c. Proposed paragraphs (c)(2) and (c)(3) have been combined and re- 
designated as paragraph (b)(2)(i), and the new text no longer contains 
the proposed provisions concerning documentation of the electronic 
media used. and life cycle and disposition procedures, certification re- 
garding documents required by other agencies, and showing that the 
medium to which the transfer will occur is reliable. In addition, in the 
provision regarding having in place operational and written procedu- 
res “to ensure that the imaging and/or other media storage process pre- 
serves the integrity, readability, and security of the original records”, 
the words “the information contained in” have been added before “the 
original records” in order to clarify that in an alternative storage con- 
text the standard relates to what is alternatively stored. 

d. Proposed paragraph (c)(8) has been redesignated as paragraph 
(b)(2)(ii) and the text has been modified to simply provide for an effec- 
tive labeling, naming, filing, and indexing system (thus, the references 
to permitting easy retrieval in a timely manner and to where the finding 
aids must be located have been eliminated). 

e. Proposed paragraph (c)(10) has been divided into two new para- 
graphs (b)(2)(iii) and (b)(2)(iv) which incorporate the following 
changes to the proposed paragraph (c)(10) text: (1) in new paragraph 
(b)(2)(iii), the requirement for maintenance of all original records for a 
minimum of one year after the date of transfer has been replaced by a 
requirement for maintenance of entry records (except packing lists 
which, under § 163.4(b)(2), do not have to be retained in any format be- 
yond 60 calendar days) in their original formats for 120 calendar days, 
with the start of the 120-day period determined in the same manner as 
in the case of that 60-day packing list retention period; and (2) new 
paragraph (b)(2)(iv) merely provides that an internal testing of the sys- 
tem must be performed on a yearly basis (thus, the new text eliminates 
the quarterly testing standard and the prohibition against destruction 
of original records after one year in the absence of proof of accurate 
transfer of records). 

f. Proposed paragraph (c)(13) has been redesignated as paragraph 
(b)(2)(v) and the text has been modified by removing the reference to 
parties who requested and were granted permission to use alternative 
storage methods. 

g. Finally, proposed paragraph (d) has been moved into paragraph (b) 
as paragraph (b)(2)(vi) and the text has been modified as follows: (1) the 
reference to parties who requested and were granted permission to use 
alternative storage methods has been eliminated; and (2) the require- 
ment for retaining and keeping available two copies of the records on 
approved media at different locations has been replaced by a require- 
ment for retaining and keeping available one working copy and one 
back-up copy stored in a secure location. 

4. The changes to the proposed texts discussed under point 3 above 
effectively address the substance of this comment. 
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Section 163.5(c)(1)—Recordkeeping Officer and Back-Up Officer 
Comment: 
The requirement to designate a recordkeeping officer and a back-up 


officer should not apply to customs brokers who are licensed and thus 
should be aware of their obligations regarding recordkeeping. 


Customs response: 


The substance of this comment has been addressed by the changes 
made to proposed § 163.5(c) as discussed above. 


Section 163.5(c)(2)—Operational and Written Procedures 
Comment: 


A commenter stated that the purpose and intent of the second sen- 
tence of this proposed section is unclear, asking in this regard whether it 
is intended to require that other agency documents required for Cus- 
toms purposes be stored using the same procedures, or whether it is in- 
tended to require that every recordkeeper in every department of a 
corporation keep records using exactly the same software, hardware 
and procedures. This commenter argued that if the latter is the intent, 
the requirement is unreasonable and will prevent any corporation of 
significant size from using an alternative storage process. 


Customs response: 


The substance of this comment has been addressed by the changes 
made to proposed § 163.5(c) as discussed above. 


Section 163.5(c)(6)—Integrity of the Storage Medium 
Comment: 


A commenter noted that during the life cycle of a document manage- 
ment program, documents and data hopefully will evolve as time passes 
from on-line to near-line and ultimately to tape storage, and current 
documents and data will be kept on-line for quick access. This com- 
menter stated that proposed § 163.5(c)(6) seems to provide that hard- 
drive disk space cannot be reused when documents or data are moved to 
tape storage and that, if so, the requirement is unacceptable and unne- 
cessary. This commenter questioned why Customs cares what happens 
to the medium if the recordkeeper has a process in place to ensure that 
the documents or data are not destroyed, discarded or written over. 


Customs response: 

The substance of this comment has been addressed by the changes 
made to proposed § 163.5(c) as discussed above. 
Section 163.5(c)(10)—One-Year Retention of Original Records 
Comment: 

Ten comments were submitted on proposed § 163.5(c)(10) which pro- 


vides that all original records be maintained for a minimum of one year 
after the date of transfer, that internal sampling-exception-reporting/ 
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testing of accuracy and readability must be performed on a quarterly 
basis, and that no original records will be destroyed after a year unless 
there is acceptable proof that the records are being accurately transfer- 
red. The comments concerned primarily the 1-year retention require- 
ment and all commenters were opposed to the requirement which they 
felt was excessively long, commercially unrealistic, unnecessary, 
burdensome, costly, redundant and unreasonable and thus should be 
removed. The following additional arguments were made by these com- 
menters in opposition to the proposed provision: 

1. If a failure to comply with recordkeeping requirements should 
arise, Customs and the courts can impose penalties for failure to main- 
tain or produce records, and these avenues would seem to provide Cus- 
toms with more than adequate protection. 

2. If the internal sampling-exception-reporting/testing of accuracy 
and readability are performed, the records should be eligible for de- 
struction immediately after capture or at most after a 30-day retention 
period. 

3. It is not possible to comply with this provision as written. Almost 
all forms of media can be destroyed. The requirements for alternative 
media should be no more restrictive than for the media being copied 
(paper). 

4. There will always be, at a minimum, at least three copies of the re- 
cords available to Customs: the first copy will be records stored by the 
alternative storage medium; the second copy will be the back up of the 
alternative storage system; and the third copy will be the copy main- 
tained by the broker. Thus, there is no value in requiring the importer to 
maintain the hard copy version of the records when alternative storage 
media are employed. 

5. The requirement to test accuracy and readability on a quarterly ba- 
sis will also be burdensome to the trade. If the approved system is reli- 
able, a year-end check will suffice. 

6. The guidelines and standards presented in § 163.5 provide strin- 
gent procedures for alternate storage methods in order to meet the ex- 
pectations of Customs, and those guidelines and standards should be 
sufficient so as to obviate the redundant requirement of maintaining 
the original records, the cost of which would be (for this one comment- 
er) approximately $32,000 per year. Therefore, § 163.5(c)(10) should be 
revised to read as follows: “Upon receiving written approval for alter- 
nate storage methods by the director of the regulatory audit field office, 
original documents are not required to be maintained once the transfer 
process has been successfully completed. Quarterly sampling, excep- 
tion reporting and testing of accuracy and readability must be per- 
formed and documented.” 

7. There should be no requirement to maintain paper documents in 
addition to electronic records because: (1) section 637 of the Mod Act 
states that electronic transmission of data must be certified by the im- 
porter of record as to its accuracy and truth and thus each certified 
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transmission is as binding, and has the same force and effect, as a signed 
paper document; (2) the proposed section assumes that paper docu- 
ments are the basis for all business transactions, but this is not the case; 
and (3) if the purpose of maintaining hard copies is to ensure that the 
electronic records are backed up, there are already sufficient back-up 
procedures in that under § 163.5(c)(13) there must be a capability to 
make hard copies and under § 163.5(d) two copies of the records must be 
maintained in two separate locations. 

8. If an electronic image of an invoice is satisfactory for Customs pur- 
poses 366 days after the transfer from paper, then it should be accept- 
able even one day after transfer. 

9. If the purpose of the 1-year document retention requirement is to 
permit quarterly testing and sampling, the requirement is inappropri- 
ate. In a professionally managed imaging process, documents are 
checked for quality more frequently than once a quarter. Typically, one 
out of ten documents is checked for quality during the scanning process 
so that, if a quality problem exists, no more than ten documents need to 
be rescanned. 

10. If the regulatory provision at issue cannot be deleted in its entire- 
ty, it should at least be modified to permit the destruction of paper docu- 
ments sooner for those importers who exceed the quarterly quality 
testing standard. 


Customs response: 


The concerns reflected in these comments have been largely ad- 
dressed by the changes made to proposed § 163.5(c) as discussed above. 


Section 163.5(d)—Retention of Approved Media Records 


Comment: 


Three commenters objected to proposed § 163.5(d) which provides 
that parties who were granted permission to use alternative storage 
methods shall retain and keep available two copies of the records/infor- 
mation on approved media at different locations. One of these com- 
menters stated that the requirement is too intrusive, another 
commenter questioned the need to retain two copies in a paperless envi- 
ronment, and the third commenter alleged that the proposed provision 
is so burdensome that it will discourage customs brokers from electing 
to use alternative storage methods. 


Customs response: 


The changes to the text of proposed § 163.5(d) (redesignated as 
§ 163.5(b)(2)(vi) as set forth below) that are discussed above in connec- 
tion with § 163.5(c) include removal of the requirement to retain copies 
at different locations. As regards the requirement to retain two copies, 
Customs believes that retention of a working copy and a back-up there- 
of is essential and consistent with prudent business practice. 
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Section 163.5(e)—Retrievability of Records 
( " mment. 


One comment was received in regard to that portion of proposed 
§ 163.5(e) that provides that a “certified hardcopy” may be used when 
information is received and stored electronically for Customs requests 
for information. This commenter argued that this requirement is un- 
reasonable because electronically-stored data is now printed out in 
hard copy from mainframe systems every day for Customs without cer- 
tification being required, noting that Customs will have the same reme- 
dies it now has (i.e., penalties, rate advances, investigations) if the hard 
copy provided to Customs is incorrect. The commenter also complained 
that the regulations do not set forth the certification process and ob- 
jected that any such process will add to the expense of producing hard 
copies 


Customs response: 


The elimination of proposed § 163.5(e), as discussed above in connec- 
tion with the comments on § 163.5(b), effectively addresses this com- 
ment. 


Comment: 


Three commenters objected to the last sentence of proposed 
§ 163.5(e) that provides that records shall be kept of the frequency and 
to whom copies of the records were given. The points made by these 


commenters were as follows: 

1. The provision could be interpreted to mean that a separate track- 
ing and measuring system must be maintained. Typically, a customs 
broker receives numerous and multiple requests for records from the 
importer and/or Customs, and some requests are as simple as asking for 
a copy of the import invoice to enable the importer to place the broker’s 
bill in line for payment. To maintain a separate tracking system outside 
of an entry summary notation system for this type of request is onerous 
and not economically justifiable and is an unnecessary level of detail. 

2. The reason or rationale for this requirement should be explained. 
There is no such requirement for paper documents and, clearly, it would 
be extremely burdensome and costly to the recordkeeper with no appar- 
ent benefit to Customs or anyone else. 

3. The requirement does not seem to have any usefulness to any par- 
ties and would be excessively burdensome, particularly on customs bro- 
kers operating from multiple locations. Customs should only be 
interested in obtaining the documents it seeks in a timely manner. A 


confidentiality requirement in the case of brokers already exists in 
§ 111.24. 


Customs response: 


Again, the elimination of proposed § 163.5(e) effectively addresses 
these comments. 
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Section 163.5(f)—Changes to Alternate Storage Procedures 
Comment: 


It is unreasonable to require the approval of Customs before making 
any changes to the alternative recordkeeping procedures, and Customs 
will end up micro managing every one of these programs without hav- 
ing the requisite resources for doing this. Significant changes should be 
reported to Customs but, while it might be preferable to report the 
changes before implementation, realistically there will be times when 
this will not occur (what will happen when an importer must make a 
change to ensure continued compliance, but Customs cannot respond 
inatimely manner?). In the past, Customs tried to impose the same type 
of procedure in the Foreign Trade Zone Procedure Manual and found 
that it could not review and approve changes in a timely or effective 
manner; as a result, the requirement was changed to provide that the 
zone operator keep an up-to-date manual available for Customs review. 
This is a more practical and realistic approach. 


Customs response: 


Customs agrees with regard to the issue of advance Customs approval 
of changes, for the same reason that Customs has agreed that initial ad- 
vance approval of the use of alternative recordkeeping methods is not 
necessary. However, as in the case of an initial decision to use alterna- 
tive storage methods, Customs believes that advance notice to Customs 
is necessary when a change in alternative storage procedures is made. 
Accordingly, the proposed regulatory text (redesignated in this docu- 
ment as § 163.5(b)(3) as discussed above) has been modified to require 
written notification of the change at least 30 calendar days before im- 
plementation of the change. 


Section 163.5(g)—Notification of Noncompliance 
Comment: 


Five comments were received on proposed § 163.5(g) which provides 
that written notification of noncompliance with the agreed upon alter- 
native storage methods must be made to Customs within 10 business 
days and that the notification must detail what corrective action will 
take place. The points made by these commenters were as follows: 

1. This regulation makes little sense in light of the fact that proposed 
§ 163.5(f) will prove to be unworkable (viz. the above comment on that 
section). Customs will be unable to approve every change to these pro- 
grams, and the burden on even the most diligent recordkeeper will be 
wholly out of proportion to the benefit to be derived by Customs. Cus- 
toms and importers only are interested in the failure to produce docu- 
ments or data requested by Customs, and the mission of Customs is to 
protect the revenue and ensure compliance with the laws enacted by 
Congress. The proposed regulation creates an unnecessarily stringent 
requirement which will likely result in unnecessary disputes over 
whether notification was required in certain situations and which will 
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simply result in a waste of the resources of importers and Customs with- 
out a counterbalancing benefit to either side. 

2. The absolute requirement of notification to Customs regarding 
noncompliance gives rise to the concern that Customs is conceivably re- 
quiring self-incrimination for criminal violations. 

3. The 10-day requirement for notification to Customs is unnecessar- 
ily short because, regardless of the time period specified for notification, 
none of the newly generated records will be destroyed since original re- 
cords are to be maintained for at least one year under proposed 
§ 163.5(c)(10). Since it may take much longer than ten days to find out 
the scope of the problem and to determine what corrective action to 
take, thirty (30) days would be a more appropriate time period. 

4. Two commenters stated that the required notification period 
should run from the “date of discovery” by the recordkeeper. 


Customs response: 


The elimination of proposed § 163.5(g), as discussed above in connec- 
tion with the comments on § 163.5(b), effectively addresses these com- 
ments. 


Section 163.5(i)—Revocation of Privilege to Maintain 
Alternative Records 


Comment: 


Two comments were received on proposed § 163.5(i) which provides 
for revocation of the privilege to use alternative storage methods for 
failure to meet regulatory conditions and requirements, states that the 
revocation is effective on the date of issuance of the written notice of re- 
vocation and shall remain in effect pending any appeal, and in the last 
sentence provides that revocation requires the party immediately to be- 
gin to maintain original records and subjects the party to penalties un- 
der § 163.6 for failure to do so. The points made by these commenters 
were as follows: 

1. Taking a recordkeeper off the alternative method of storage pend- 
ing appeal is too restrictive and gives too much authority to a field offi- 
cer (the applicable regulatory audit field office director). Customs 
should decide on a case-by-case basis whether the recordkeeper should 
be taken off the program pending appeal and the decision to do so 
should be made at Customs Headquarters, because often these are na- 
tionwide programs involving tremendous investment. 

2. With regard to the last sentence of the proposed text, proposed 
§ 163.5(c)(10) already requires the maintenance of (original) records. 
Since the effect of revocation will be to deny a party the right to destroy 
records in favor of the alternative method of storage, the last sentence 
should be revised to read as follows: “Revocation requires the party im- 
mediately to cease to destroy original records and will subject such per- 
son to penalties provided for in § 163.6 for failure to do so.” 
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Customs response: 

While the elimination of proposed paragraph (i) of § 163.5, as dis- 
cussed above, renders moot some of the specific points made by these 
commenters, Customs believes that there must be provision for pre- 
venting a recordkeeper from continuing to use alternative storage pro- 
cedures when the recordkeeper has failed to comply with the regulatory 
standards for alternative storage, because those regulatory standards 
have ongoing, rather than only initial, relevance; new paragraph (b)(5) 
of § 163.5 as mentioned above was added for this specific purpose. The 
new paragraph (b)(5) text uses the word “may” in order to ensure that 
written instructions to discontinue alternative storage are issued on a 
case-by-case basis. However, Customs remains of the view that any ap- 
propriate Customs office should have authority to make the determina- 
tion as to whether such an instruction is necessary, similar to the 
procedure reflected in the modified. paragraph (b)(1) text discussed 
above and set forth below. The new text does not set forth an appeal pro- 
cedure but rather refers to the availability of a more direct and expedi- 
tious procedure (that is, the recordkeeper may give to Customs the 
30-day notification of [re—]initiation of alternative storage under para- 
graph (b)(1) once the noncompliance situation has been rectified). As 
regards the last comment, Customs believes that neither the proposed 
text nor the replacement text suggested by the commenter is necessary. 


Section 163.6(a)(1)—Production of Entry Records 
Comment: 


Ten commenters made observations on proposed § 163.6(a)(1) which 
provides for written, oral, or electronic requests by Customs for entry 
records, requires a written follow-up to an oral request, provides for 
timely production of such records taking into consideration the num- 
ber, type and age of the item, sets forth a table containing guidelines as 
to the maximum time Customs expects to wait for the records (maxi- 
mum period in business days, with reference to the age of the entry 
entry summary), and provides for the recordkeeper to notify Customs if 
the recordkeeper believes that he will not be able to meet the applicable 
production time period. All of the commenters were concerned with the 
effect of the time limits on a recordkeeper’s ability to properly comply 
with a Customs request for records. The various specific points made by 
these commenters were as follows: 

1. While the time periods specified in the table for producing records 
might be suitable in the case of requests for single records or small num- 
bers of records, a large volume of records would require more time to 
produce; thus, the time periods set forth in the table, which are tied to 
the date of the entry/entry summary, are not suitable when large num- 
bers of records are involved. One commenter suggested that large re- 
quests will increase as Customs moves toward an audit basis of review 
and gave, as an example, a request for all files for a specific product over 
a period of several years, which could involve generating a program to 
search for particular files and printing a list of those files and identify- 
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ing them with entry numbers and file numbers and then going to sever- 
al locations to pull the information, possibly involving hundreds of files. 

2. Although the timetable set forth in the table is characterized in the 
regulatory text as “general guidelines”, experience shows that this 
table would be treated by Customs field officers as a mandatory and in- 
flexible rule. 

3. In the case of an entry/entry summary not more than one month 
old, the 5-day period for producing a record is not enough time because 
in the case of mailed written requests the postal delivery/receipt process 
will consume most or all of that time. Also, the proposed regulatory text 
is unclear as to whether the requested records must be merely sent to, or 
be actually received by, Customs within the 5-day period. 

4. Where a request is made orally, the text should state (1) that the 
oral request “must” (rather than “will”) be followed by a written re- 
quest and (2) that the time period for producing the record runs from 
the date of the written request as is the current practice with Customs 
Forms 28 and 29. 

5. Customs brokers in many instances receive requests for records 
covering a year or more without reference to particular entry numbers 
(e.g., arequest for copies of all entries filed by an importer during a par- 
ticular time period), and brokers may also receive requests from several 
Customs sources at the same time. Thus, guidelines are needed to grant 
brokers substantially more time than the periods set forth in the pro- 
posed regulation. 

In addition, the following specific recommendations were made by 
some of these commenters to address the general points made above: 

a. The fourth sentence of the text and the table should be removed. 

b. A uniform production date of 30 days should be established for all 
documents except where extenuating circumstances require a shorter 
or longer period. 

c. The word “maximum” in the second column of the table should be 
changed to read “suggested”. 

d. The word “maximum” in the second column of the table should be 
changed to read “normal”. 

e. The word “maximum” in the fourth sentence of the text and in the 
second column of the table should be changed to read “expected”. 

f. Increase the 5-day period in the table to ten days. 

g. If the 5-day period in the table is to be retained, it should run from 
the date a properly addressed request is received, and a minimum of 


three days should be added to effect a response to a request delivered by 
mail. 


Customs response: 


1. Customs agrees with the substance of this comment and therefore 
has modified the proposed text (redesignated in this document as para- 
graph (a) of § 163.6 as a result of the removal of proposed paragraph 
(a)(2) as discussed below) as follows: (1) by removing the table at the 
end; (2) by specifying in the text a general 30-day maximum period for 
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the production of the records unless Customs prescribes a shorter peri- 
od when the records are needed in connection with a determination re- 
garding the release or admissibility of merchandise; and (3) by 
replacing the last sentence (regarding written notice of an inability to 
meet the record production deadline) with a text setting forth a proce- 
dure whereby a recordkeeper may make a written or electronic request 
for approval of an additional period of time to produce the entry records 
if the recordkeeper encounters a problem in timely complying with the 
demand, which Customs would either approve or deny based on the cir- 
cumstances of the individual case. It should be noted that in a case in- 
volving an admissibility or release issue, a failure to produce the records 
within the period set by Customs may result in a refusal by Customs to 
release the merchandise (or issuance of a demand for return to Customs 
custody if release has taken place). Moreover, it should be noted that, 
under the modified text, the mere act of submitting a request to Cus- 
toms for additional time to produce entry records would preclude the 
imposition of monetary penalties or other lawful sanctions for failure to 
comply with the original demand only if the request for additional time 
is approved by Customs. Finally, the word “demand” has been inserted 
in place of “request” throughout the paragraph (a) text in order to align 
on the terminology used in the statute in the case of entry records. 

Customs believes that the general 30-day response time, coupled 
with the opportunity to obtain additional time to produce the entry re- 
cords if such additional time is warranted by the circumstances, pro- 
vides a more appropriate framework for the flexible approach that 
Congress had in mind when the section 509 amendments were enacted, 
in particular as regards the requirement in section 509(a)(1)(A) to pro- 
duce an entry record “within a reasonable time after demand for its pro- 
duction is made, taking into consideration the number, type, and age of 
the item demanded.” In this regard, Customs notes the following state- 
ment contained in the relevant legislative history (H. Rep. 103-361, 
103d Cong., 1st Sess., at 116): 


The Committee believes that the statute is relatively clear on 
how factors such as “number, type, and age of the item demanded” 
will impact on the obligation to produce. A single request for a 
single page document associated with a six-month old entry should 
be produced within a matter of days. In contrast, the production of 
50 commercial invoices from an equal number of entries that were 
filed more than two years preceding the date of the demand ob- 
viously will take longer to produce, and may take as much as two to 
four weeks, depending on whether the records had to be retrieved 
from storage and the method of storage. Again, if the Informed 
Compliance Program works as the Committee intends, the Cus- 
toms Service and the importing public should be able to develop 
document production schedules that do not impact adversely on 
the current business at hand, but at the same time permit the Cus- 
toms Service to verify the accuracy of information directly related 
to one or more import transactions. 
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It is expected that, as a result of experience gained while working with 
the trade in applying the modified § 163.1(a) text discussed above and 
set forth below, Customs will be able to develop more detailed guidelines 
for inclusion in an appropriate informed compliance publication to fur- 
ther assist the public in this area. 

2 and 3. The elimination of the table and the adoption of the 30-day 
period, as discussed above, effectively addresses these comments. 

4. Customs agrees with the first point and has replaced “will” by 
“shall” to clarify the mandatory nature of the text. Customs disagrees 
with the second point because the date of initial communication of the 
demand (whether oral or otherwise) should control. In addition, the 
text has been modified to permit an “electronic” demand as a follow-up 
to an oral demand. 

5. Customs believes that the concerns reflected in this comment have 
been addressed by the revised text as discussed above and set forth be- 
low. 

Finally, Customs believes that the changes to the text discussed above 
and reflected below effectively address the specific recommendations 
made by these commenters. 


Section 163.6(a)(2)—Previously Requested Records 
Comment: 


Four comments were received on proposed § 163.6(a)(2) which con- 
cerns requests for records that include records previously requested 
and provided to Customs and which requires that a recordkeeper pro- 
vide specific information regarding the record previously requested and 
provided. The points made by these commenters were as follows: 

1. The word “entry” must be added to the text to modify the words 
“record” and “records”. 

2. The regulatory text should make clear that entry records previous- 
ly filed with Customs, irrespective of whether they were specifically re- 
quested, are exempt from the new production request. 

3. One commenter stated that the text needs to be restructured be- 
cause, although it requires the recordkeeper to provide a copy of the 
Customs notice letter pertaining to the previous request, the beginning 
of the text does not specify that the request by Customs must be in wri- 
ting. Three commenters argued that this provision places an unneces- 
sary burden on importers (including the need to review all requests to 
see if a particular requested record had been previously provided) and 
that the recordkeeper should not be required to ensure that Customs 
coordinates effectively by providing Customs with a copy of the letter 
which originally requested the record or the date it was provided to Cus- 
toms: the name and address of the Customs officer to whom the record 
was provided should suffice. 


Customs response: 


1 and 3. Based on the comments received and as a result of further in- 
ternal review of the proposed texts, Customs agrees that paragraph 
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(a)(2) of proposed § 163.6 is overly burdensome and should be removed, 
and § 163.6 as set forth below has been modified accordingly. Thus, the 
textual changes suggested by these commenters have been rendered 
moot by the removal of the paragraph. 

2. Notwithstanding the removal of proposed paragraph (a)(2) as dis- 
cussed above, Customs must emphasize its disagreement with the state- 
ment of the commenter. Entry records previously filed but returned by 
Customs to the broker/importer are not exempt from the production re- 
quirement. Moreover, whereas penalties under section 509(g) for a fail- 
ure to produce demanded entry records may be avoided if the records 
were presented to and retained by Customs at the time of entry or were 
submitted to Customs in response to an earlier demand, the avoidance 
of penalties does not affect the basic statutory requirement to produce 
demanded entry records and Customs has other enforcement tools that 
may be used in cases where section 509(g) penalties are not applicable. 


Section 163.6(b)—Penalties for Failure to Maintain or Produce 
Entry Records 


Comment: 


Three commenters submitted observations on this proposed section. 
The points made by these commenters were as follows: 

1. The word “entry” should modify the word “record” throughout the 
text since that is the term of reference, and the reference to “paragraph 
(b)(2)” in paragraph (b)(1) should read “paragraph (b)(4)”. 

2. The final regulations should confirm (1) that (a)(1)(A) list records 
are the only documents whose nonproduction can result in § 163.6 pen- 
alties, (2) that importers of record (or designated recordkeepers) are the 
only persons required to maintain (a)(1)(A) list documents, and (3) that 
importers of record (or designated recordkeepers) are the only persons 
who can be subjected to § 163.6 penalties. 

3. Sliding scale guidelines are needed in this area. For example, if a 
document is insignificant and satisfactory information can be provided 
by other means to satisfy the production requirement, there should be 
no penalty. 

4. There is a danger that Customs officers will construe this proposed 
section as a license to assess the maximum penalties specified by law 
whenever (a)(1)(A) list documents are not produced within the time pe- 
riods specified in § 163.6(a), including in instances in which a failure to 
comply with a lawful request for documents resulted from non-negli- 
gent inadvertence, including a failure on the part of Customs to notify 
the person in the company primarily responsible for recordkeeping and 
to impress upon the company the importance of the request. In order to 
avoid these problems, before a penalty is assessed Customs should es- 
tablish clearly defined procedures ensuring that the demand for docu- 
ments was properly made and received and that the company 
recognizes the severe consequences of noncompliance; these guidelines 
should be codified in the regulations, and if Customs does not follow the 
specified procedures it should be precluded from penalizing a company 
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for failure to produce records in a timely manner. In addition, the regu- 
lations should provide that any penalties assessed will be mitigated to 
nominal amounts, as specified in the regulations, if the records are pro- 
vided to Customs during the course of the penalty proceeding; it is criti- 
cal for Customs to distinguish situations in which the information was 
not maintained from situations in which the required information was 
maintained but for one reason or another not presented to Customs ina 
timely manner, similar to the way that Customs has published guide- 
lines for mitigating “late filing” penalties. 

5. With regard to proposed paragraph (b)(2) which permits reliquida- 
tion and denial of special (column 1) rate of duty status for an entry liq- 
uidated within two years of ademand for a record that was not properly 
produced, one commenter requested that this provision be removed and 
made the following specific observations in this regard: (1) the proposed 
text must be consistent with NAFTA claims since denial of NAFTA sta- 
tus requires the United States to adhere to the NAFTA Agreement and 
NAFTA regulations, and Customs recordkeeping requirements clearly 
cannot override U.S. international obligations; and (2) the (a)(1)(A) list 
includes “GSP declaration (plus supporting documentation)” but with- 
out defining the supporting documentation so that Customs has total 
discretion as to the nature of documents necessary to support GSP 
claims, and thus Customs has effectively rendered meaningless the liq- 
uidation of entries of merchandise at the special GSP duty rate. 

6. Also with regard to proposed paragraph (b)(2), a commenter re- 
ferred to a situation in which an entry was liquidated as entered and the 
entered classification did not involve a column 1 special rate of duty 
and, after a demanded record is produced, Customs finds a misclassi- 
fication of the goods; this commenter asked whether Customs could re- 
liquidate the entry for the change in classification. 

7. With regard to proposed subparagraph (b)(4)(iv), it is too restric- 
tive to provide an exemption from these heavy penalties for just the first 
willful violation because in some cases there can be multiple violations 
arising out of one general negligent act. In addition, provision should be 
made for the volume of records required to be kept, with more room for 
error being given to very large firms with multiple locations. Moreover, 
there should be a time limit allowing renewal of exempt status, such as 
allowing one mistake every year or every two years depending on the 
size of the recordkeeper. 


Customs response: 


1. Customs agrees. The word “entry” has been added throughout 
§ 163.6(b) and elsewhere in the Part 163 texts as set forth below wherev- 
er the context clearly relates to entry records, and the erroneous refer- 
ence to paragraph “(b)(2)” has been corrected. 

2. Customs disagrees with the suggested changes. The regulations al- 
ready provide for penalties only for nonproduction of entry records. Im- 
porters of record are not the only parties required to maintain and 
produce entry records, nor are they the only parties who may be subject 
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to § 163.6 penalties. Customs does not have the authority to promulgate 
regulations that are inconsistent with the statutory requirements. 

3. Customs disagrees. The “sliding scale guidelines” are more ap- 
propriate to mitigation guidelines. As regards the example provided, it 
was reflected in proposed § 163.6(b)(4)(ii) (§ 163.6(b)(3)(ii) as set forth 
below) as one of the bases for avoidance of penalties. 

4. The reason for the substantial statutory penalties is to impress 
upon recordkeepers the importance of maintaining and producing re- 
cords and speaks more eloquently to the issue than any narrative at- 
tempt by Customs. Customs Headquarters will exercise tight control 
over the imposition of recordkeeping penalties and, until Customs 
gains some experience in administering this penalty provision, no such 
penalty will be issued without prior Headquarters review and approval. 
Customs is preparing mitigation guidelines to cover recordkeeping 
penalties; however, Customs does not have authority to promulgate reg- 
ulations that are inconsistent with the basic statutory requirements to 
maintain entry records and produce them pursuant to a demand from 
Customs. Finally, the changes to § 163.6(a) discussed above will elimi- 
nate much of the source of the concerns reflected in this comment. 

5. Customs agrees that regulations, standing alone, cannot override 
U.S. international obligations, but Customs does not agree that these 
recordkeeping regulations override the NAFTA and the regulations 
thereunder in any respect. Moreover, even if there were a conflict be- 
tween the NAFTA and the Part 163 provisions, the latter would prevail 
to the extent that they reflect the requirements of sections 508 and 509 
(see 19 U.S.C. 3312(a)). As regards the GSP the Customs requirements 
regarding evidence to support a claim for free entry under the GSP are 
contained in §§ 10.171-10.178 of the Customs Regulations and contin- 
ue in effect. Neither the Part 163 regulatory texts nor the (a)(1)(A) list 
would have the effect of amending or superseding those regulations. 
The (a)(1)(A) list is merely a convenient summary list of existing entry 
requirements. 

6. Since the record in the example was produced, the provisions of 
§ 163.6(b)(2) would not apply. As to whether Customs could reliquidate 
the entry to correct the classification error, it would depend on whether 
the liquidation was final. If it was, the government could only collect in- 
creased duties pursuant to 19 U.S.C. 1592(d) and only if a violation of 19 
U.S.C. 1592(a) was involved. 

7. Customs does not agree that the subparagraph is too restrictive, 
and it is noted in this regard that the regulatory text reflects the terms 
of the statute (section 509(g)(7)(A)). Nor does Customs believe that a 
graduated scale should be made for the volume of records required to be 
kept by large firms with multiple locations. It is noted that the statute 
(section 509(a)(1)(B)) provides that a person “may be subject to penalty 
under subsection (g)” if the person fails to comply with a demand for 
entry records. The statute and the legislative history relating thereto 
make it clear that imposition of penalties for failure to comply with a 
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demand for entry records is discretionary with Customs, not mandato- 
ry. 

In addition to the changes discussed above, the following changes 
have been made to the text of § 163.6(b) as set forth below: 

a. Paragraphs (2) and (3) have been merged into one paragraph (2), 
with proposed paragraph (2) set forth as subparagraph (2)(i) and titled 
“general” and proposed paragraph (3) set forth as subparagraph (2)(ii) 
and titled “exception,” and proposed paragraphs (4)-(7) have conse- 
quently been redesignated as paragraphs (3)-(6). 

b. In redesignated subparagraph (3)(iv), which concerns avoidance of 
penalties by persons who participate in the Recordkeeping Compliance 
Program, a reference to being “generally in compliance with * * * that 
program” has been added to reflect the terms of the statute (section 
509(g)(7)(A)(ii)). 

c. Redesignated paragraph (6) has been redrafted to more closely re- 
flect the terms of the statute (section 509(g)(6)) as regards the relation- 
ship between the imposition of penalties and the issuance of asummons 
and in order to avoid the impression given by the proposed text that the 
issuance of a summons is in the nature of a sanction. 


Section 163.6(c)(2)—Notice of Examination of Records 
Comment: 


This proposed section states that the notice of intent to examine re- 
cords may be provided “electronically, orally or in writing”. However, 
when notice is provided orally, provision must be made for the oral re- 
quest to be followed by a written request. 


Customs response: 


Customs does not agree with this suggestion in the case of non-entry 
records because the need to examine specific records under 
§ 163.6(c)(2) could arise during the course of an on-site inquiry, com- 
pliance assessment, audit or investigation, in which case the require- 
ment for a written follow-up notice would be impractical. However, 
Customs agrees with the suggestion insofar as entry records are con- 
cerned because there is no basis under the statute for making a distinc- 
tion in this regard between entry records demanded under paragraph 
(a) and entry records examined under paragraph (c) (see the below dis- 
cussion of the changes that Customs has made to the text of 
§ 163.6(c)(2)). 

Based on a further internal review of the proposed text, Customs has 
made the following substantive changes to the text of § 163.6(c)(2) as 
set forth below: 

a. A reference to “entry or other” records has been added to clarify 
that, consistent with the statutory provision on which § 163.6(c) is 
based (that is, section 509(a)), the examination of records applies equal- 
ly to entry records. 
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b. The words “, statements, declarations, or other documents” have 
been removed after the word “records” because they are covered by the 
§ 163.1(a) definition of “records” and thus are redundant. 

c. The word “reasonable” has been added as a modifier of “notice” in 
order to reflect a basic standard contained in the statute (that is, section 
509(a)(1)). 

d. A new sentence has been added at the end to clarify that the notice 
and production procedures under paragraph (a), and the penalties or 
other actions under paragraph (b) for failure to produce, apply to the 
examination of entry records under this provision. 


Section 163.10(e)—Stay of Summons 


Comment: 


The proposed text did not explain the process by which an owner, im- 
porter, etc., would issue a stay of asummons. The procedure should be 
described in detail so that the affected persons will know how to issue 
such a stay. 


Customs response: 


The procedures whereby an owner, importer, etc. would issue a stay of 
compliance with a summons were clearly set forth in paragraph (c) of 
proposed § 163.10 (which has been redesignated as § 163.8 as discussed 
below). In order to clarify the application of the regulatory texts, the 


paragraph (e) text as set forth below has been modified by the addition 
of a reference to issuance of a stay “in accordance with paragraph (c) of 
this section”. 

Based on a further internal review of the summons and related provi- 
sions of proposed §§ 163.7-163.12, Customs has determined that the 
following changes should be made to the proposed texts: 

a. Although proposed §§ 163.7-163.9 followed the 3-section ap- 
proach of present Part 162, Customs now believes that it would be pref- 
erable to combine these three sections into one section for the following 
reasons: (1) The three sections all deal with various aspects of essential- 
ly one subject, that is, the basic procedures regarding the issuance and 
execution of a summons; and (2) a single-section approach will assist in 
drawing the necessary distinction between these normal procedures 
and the special procedures for third-party recordkeepers covered by the 
next section. Accordingly, the three proposed sections have been redes- 
ignated in the Part 163 texts set forth below as § 163.7, with proposed 
§ 163.7 covered by paragraph (a), proposed § 163.8 covered by para- 
graph (b), and proposed § 163.9 covered by paragraph (c). In addition, 
because paragraph (b) of proposed § 163.7 (which concerns the tran- 
script of testimony under oath) was clearly out-of-place (context), it has 
been moved to the end of new § 163.7 as paragraph (d). As a conse- 
quence of the adoption of the one-section approach for proposed 
§§ 163.7-163.9, the remaining sections of Part 163 (that is, 
§§ 163.10-163.15) have been redesignated below as §§ 163.8-163.13. 
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b. In paragraph (a) of new § 163.7: (1) The first sentence of the 
introductory text has been modified by the addition of a reference to is- 
suance of a summons requiring a person “within a reasonable period of 
time to appear before the appropriate Customs officer,” in order to more 
closely reflect the terms of the corresponding statutory provision (sec- 
tion 509(a)(2)); and (2) in subparagraph (2), the words “Canada or Mex- 
ico pursuant to the North American Free Trade Agreement 
Implementation Act (19 U.S.C. 3301(4)” have been replaced by “a NAF- 
TA country as defined in 19 U.S.C. 3301(4),” again in order to more 
closely track the corresponding statutory provision (section 
509(a)(2)(A)(ii)). 

c. In paragraph (b) of new § 163.7, subparagraph (1)(ii) has been 
modified by the addition of a reference to the address “within the cus- 
toms territory of the United States,” in order to reflect the terms of the 
statute (section 509(a)(2)). 

d. The text of paragraph (a) of redesignated § 163.8 (third-party re- 
cordkeeper summons) has been modified to refer to testimony relating 
to “records pertaining” to transactions of a person, in order to reflect 
the terms of the statute (section 509(d)(1)(B) and (d)(2)(B)). 

e. In paragraph (e) of redesignated § 163.8, the three references to the 
taking of testimony have been removed because the statute (section 
509(d)(6)) mentions (that is, precludes) only the examination of records 
in this context. 

f. In the introductory text of paragraph (f)(3) of redesignated § 163.8, 
a reference has been added to “the stay of compliance provisions of 
paragraph (c),” because the judicial determination exception in the 
statute (section 509(d)(7)) is not limited to the notice provisions. 

g. In redesignated § 163.9 (enforcement of summons), a sentence has 
been added at the end to state that a person who is entitled to notice un- 
der § 163.8(a) shall have the right to intervene in the enforcement pro- 
ceeding. This new sentence reflects the terms of section 509(d)(5)(A) 
and, by being limited to a person entitled to notice, also reflects the ex- 
ception contained in section 509(d)(7). 


Section 163.13—Regulatory Audit Procedures 
Comment: 


Three comments were submitted in regard to this proposed section. 
One commenter specifically stated its support for proposed paragraph 
(a)(9) which requires Customs auditors to send a copy of the formal 
written audit report to the person audited within 30 days following 
completion of the audit. The other two commenters expressed disap- 
pointment with the overall content of proposed § 163.13 and made the 
following points with regard to what they felt was missing from, and 
thus should be added to, the proposed text: 

1. The proposed text sets forth only vague procedures to be followed 
by auditors, sets few time limits regarding the conduct of an audit, and 
provides for no direct consequences (sanctions) on the audit or the audi- 
tor for failing to adhere to the procedures or time limits that are provi- 
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ded. Thus, in effect, the proposed section does little more than repeat 
the provisions of 19 U.S.C. 1509(b). 

2. For the new importer or an importer that has never been subjected 
to a regulatory audit, the proposed text fails to explain the purpose of a 
regulatory audit and does not distinguish between a compliance assess- 
ment and a full audit. 

3. The proposed text does not specify what information will be re- 
quired and does not outline the rights and obligations of the parties. 


Customs response: 


1. Customs disagrees and believes the regulatory provisions appro- 
priately serve the intended purpose. 

2 and 3. Customs believes that the Part 163 texts as set forth below (in 
particular, the definitions of “audit” and “compliance assessment” in 
§§ 163.1(c) and (e), the provisions regarding the examination of records 
in § 163.6, and the provisions of this section which has been redesig- 
nated as § 163.11 as discussed above) provide adequate basic guidance 
regarding these issues. Moreover, to the extent that more detailed guid- 
ance is required, other published agency guidelines and procedures are, 
or will be, made available (for example, cat kits, standard operating pro- 
cedures, and audit manuals). 

In the light of the modified definition of “compliance assessment” as 
discussed above (in which a compliance assessment is described as a 
type of importer audit but is no longer described as the first phase of an 
audit), and based on a further internal review of the proposed regulato- 
ry text, a number of changes have been incorporated in redesignated 
§ 163.11 as set forth below. The majority of these changes are based on 
the view of Customs that, notwithstanding the fact that the term “au- 
dit” technically encompasses a compliance assessment, and consistent 
with current Customs practice, the statutory procedures applicable to 
full audits (that is, notice and time estimates, entry and closing confer- 
ences, and preparing and providing a copy of a formal written report) 
should be reflected specifically and succinctly in the regulations as ap- 
plying equally to compliance assessments which are often performed 
independently of other audit procedures. The changes in question are 
as follows: 

a. The section title has been modified to read “compliance assessment 
and other audit procedures”, and throughout the section text each sepa- 
rate reference to an “audit” or to a “compliance assessment” has been 
replaced by a reference to a “compliance assessment or other audit.” 

b. The words “which does not include a quantity verification for a cus- 
toms bonded warehouse or general purpose foreign trade zone or an in- 
quiry,” which are definitional in nature, have been removed from the 
introductory text of paragraph (a), and equivalent phraseology has 
been included in the definition of “audit” in § 163.1(c) but without any 
reference to an “inquiry” (see the above discussion regarding the addi- 
tion of a new definition covering this term). 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 25, JUNE 24, 1998 


c. Although subparagraphs (a)(1) (regarding notice and time esti- 
mates), (a)(2) (regarding the entry conference) and (a)(3) (regarding 
additional time) remain essentially the same except for the textual 
change (use of the expression “compliance assessment or other audit”) 
discussed above, the remainder of proposed paragraph (a) has been re- 
organized into three subparagraphs (a)(4) through (a)(6) in order to 
avoid repetitive text and otherwise simplify the text and in order to 
make clear the equal applicability of the subject procedures to all audit 
procedures (including compliance assessments). New subparagraph 
(a)(4) covers closing conferences, new subparagraph (a)(5) concerns 
the preparation of reports, and new subparagraph (a)(6) concerns send- 
ing a copy of the report. 

d. The order of proposed paragraphs (b) (exceptions) and (c) (peti- 
tions regarding failure to hold a closing conference) has been reversed 
because the exceptions include, and thus should follow, the petition pro- 
vision. 

e. The reference in proposed paragraph (b) to paragraphs “(a)(4) 
through (a)(6) and (a)(8) through (a)(9) and (c)” has been modified in 
the paragraph (c) text of § 163.11 set forth below to read “(a)(5), (a)(6) 
and (b)” in order to properly reflect the exceptions in the statute (sec- 
tion 509(b)(5), which refers to paragraphs (3) and (4) but not to para- 
graph (2) which concerns entry and closing conferences) and in order to 
reflect the simplified paragraph (a) structure discussed above. 
Section 163.14—Recordkeeping Compliance Program 
Comment: 

Six commenters made the following points regarding this proposed 
section: 

1. Customs does not have the resources necessary to grant the num- 
ber of requests to become certified recordkeepers that will come in un- 
der the program. Customs may wish to allow customs brokers (the only 
persons licensed and regulated by Customs) to handle these requests 
and audit parties participating in the program. Customs could then au- 
dit the customs brokers’ processes in providing these suggested ser- 
vices. 

2. There is no concrete benefit for companies to enter into the certifi- 
cation program. A blanket waiver from all penalties (except perhaps 
those resulting from the intentional destruction of records) would be a 
more meaningful inducement for companies to enter the program. If a 
participant fails to meet the level of service required by the certification 
program, the participant would be given a warning notice or have its 
certification revoked. 

3. One commenter stated that while the Recordkeeping Compliance 
Program concept is good, the proposed benefits are less than what 
would be expected for the time and effort to establish and maintain such 
a program because the proposed text appears to grant one violation 
whereby mitigation would be considered, and thereafter suspension or 
removal of participation would result and without further consider- 
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ation for mitigation of monetary penalties; even a “three strikes and 
out” law appears to be less severe on violators. Based on similar reason- 
ing, another commenter recommended that the following new sentence 
be added after the first sentence of paragraph (b) of this proposed sec- 
tion: “The participant is also eligible for reduction or cancellation of 
any liquidated damages assessments or penalties arising under 19 
U.S.C. 1592 or 1641 for failure to produce certain records.” 

4. The Recordkeeping Compliance Program must be limited to 
(a)(1)(A) entry records because the quid pro quo of the program is the 
avoidance of penalties for failure to produce demanded entry records; 
thus, the program should not apply to records kept in the ordinary 
course of business. In this regard, some of the program requirements 
take on a radically burdensome character when applied to ordinary 
business records. For example, proposed paragraph (a)(3)(iv) requires 
the participant to have procedures in place regarding the preparation 
and maintenance of required records and the production of such re- 
cords to Customs. Thousands of hours would be required for a Fortune 
500 company to comply with this requirement because of the extensive 
nature of its financial accounting recordkeeping systems. 

5. Proposed paragraph (a)(3)(vi) should be revised to read as follows: 
“(vi) Have a record maintenance procedure which complies with the re- 
quirements of Customs and other federal agencies whose regulations 
apply to the import transactions.” This change will simplify the text 
and also recognizes that an importer may be subject to other related 
regulatory recordkeeping requirements. 

6. Two commenters criticized proposed paragraph (a)(3)(vii) which 
requires program participants to disclose to Customs variances to, and 
violations of, the program requirements and to take corrective action 
when notified by Customs of any such variances or violations. One com- 
menter complained that it creates the potential for self-incrimination 
and eliminates the voluntary nature of prior disclosures of violations 
pursuant to the civil penalty statute; this commenter argued that ac- 
ceptable procedures should merely require that the recordkeeper con- 
sult with legal counsel and take remedial steps that may include 
Customs notification. The other commenter stated that the recordkeep- 
er should be allowed a reasonable time after discovery to correct the er- 
ror before reporting to Customs; the recordkeeper would still be obliged 
to report the error to Customs and Customs may still take appropriate 
action if not satisfied with the corrective action taken by the record- 
keeper. 

7. The Recordkeeping Compliance Handbook referred to in this pro- 
posed section should be part of the regulatory text or should be posted 
on the Customs Internet web site. 


Customs response: 


1. Customs disagrees. Customs has adequate resources to process ap- 
plications for the Recordkeeping Compliance Program. Moreover, since 
Customs will be performing the investigations and compliance assess- 
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ments, audits and other inquiries, it is only appropriate that Customs 
retain the approval authority for this program and not delegate it to pri- 
vate concerns. 

2. Customs disagrees. The regulatory text provides for issuance of a 
notice in lieu of a penalty for the first violation, and Customs considers 
this to be a reasonably concrete benefit. A blanket waiver would not be 
feasible and would be unwarranted since the statute (section 
509(g)(7)(A)) specifically provides for an alternative to penalties only if 
the violation is not a repeat or willful violation. 

3. Customs disagrees. The proposed text did not limit mitigation un- 
der 19 U.S.C. 1618 to the first violation. Moreover, the regulatory text 
permits, but does not mandate, removal from the program. The sug- 
gested additional sentence would be inappropriate since it goes beyond 
the authority conferred on Customs by the statute. 

Based on a further review of the proposed regulatory text, Customs 
has concluded that it is redundant, and thus unnecessary, to refer to 
penalty mitigation in this regulatory context because the opportunity 
for mitigation is in theory available to any person under section 
509(g)(5) and 19 U.S.C. 1618 without regard to whether the person is a 
participant in the Recordkeeping Compliance Program; the text of the 
opening paragraph of proposed § 163.14 (redesignated below as 
§ 163.12 as discussed above) has been modified accordingly. In addition, 
a new sentence has been added at the end of that opening paragraph to 
clarify that participation in the Recordkeeping Compliance Program 
has no limiting effect on the authority of Customs to use other legal 
means (summons, court order, etc.) to compel a participant to produce 
records. 

4. Customs agrees that a recordkeeper’s quid pro quo for participat- 
ing in the Recordkeeping Compliance Program (that is, having an alter- 
native to a penalty for failure to produce a demanded record) only has 
reference to entry ((a)(1)(A) list) records, and appropriate references to 
“entry” records have been added to the text of redesignated § 163.12 to 
clarify this point. However, this does not mean that a recordkeeper’s re- 
sponsibilities or obligations under the Recordkeeping Compliance Pro- 
gram relate only to “entry records.” In this regard, the importing 
community is reminded of the requirement to make, keep, and render 
for examination and inspection business, financial and other records 
(including, but not limited to, statements, declarations, documents and 
electronically generated data) which pertain to any activity specified in 
the statute (section 508(a) and (b)) and in the regulations 
(§ 163.1(a)(2)); both the statute (section 509(f)(2)(A)-(F)) and the im- 
plementing regulations (§ 163.12(b)(3)(i)-(vi)) set forth Recordkeep- 
ing Compliance Program certification criteria involving recordkeeping 
standards that clearly relate to records in this broad sense rather than 
only in the narrower context of “entry records.” Thus, whereas a failure 
to properly maintain and produce a particular record will not always 
constitute a violation giving rise to a potential liability for section 
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509(g) penalties, such a failure nevertheless would always be relevant 
to the issue of whether a recordkeeper may participate in the Record- 
keeping Compliance Program. 

5. Customs does not believe that it is necessary or appropriate to refer 
to the requirements of other government agencies in this context. 

6. Customs disagrees. The reporting of recordkeeping violations un- 
der the Recordkeeping Compliance Program does not affect the volun- 
tary nature of prior disclosures. The regulatory text in question merely 
reflects the terms of the statute (section 509(f)(2)(F) 

7. Customs does not agree that the Recordkeeping Compliance Hand- 
book (which is merely for guidance purposes) should be included within 
the regulatory texts. However, the Handbook will be posted to the Cus- 
toms internet web site (www.customs.ustreas.gov) and will be available 
through the Customs Electronic Bulletin Board (703-921-6155). 

Based on a further internal review of the proposed regulatory texts 
and as a result of other changes made to the proposed texts as discussed 
above, Customs has determined that a number of additional changes 
should be made to the Recordkeeping Compliance Program provisions 
of redesignated § 163.12 and proposed § 163.15 (redesignated as 
§ 163.13 as discussed above). These changes, reflected in the texts set 
forth in this document, are as follows: 

a. As a consequence of the changes to the definition of “certified re- 
cordkeeper” and the removal of the definition of “certified recordkeep- 
er’s agent”, all references to agents of certified recordkeepers, and all 
textual discussions of such agents, have been removed. 

b. As a consequence of the removal from § 163.5 of the requirement 
for Customs approval of alternate storage methods, all references to 
“approved” alternate storage methods have been replaced by refer- 
ences to “adopted” alternate storage methods. 

c. In redesignated § 163.12, the following organizational changes 
have been made: (1) The introductory text has been designated as para- 
graph (a) and proposed paragraph (a) has been redesignated as (b); 
(2) proposed paragraph (b), which concerned benefits of participation, 
has been redesignated as paragraph (d) and has been reheaded “alter- 
natives to penalties”; (3) the discussion of the Customs Recordkeeping 
Compliance Handbook has been moved from paragraph (c) to para- 
graph (b)(2) since it relates to application procedures, and the para- 
graph (c) heading has been modified to refer to application “review”; 
and (4) in redesignated paragraph (b)(3), which concerns certification 
requirements, the first listed requirement (proposed subparagraph (i) 
concerning compliance with the Customs Recordkeeping Compliance 
Handbook) has been moved into the introductory text and the remain- 
ing listed requirements have been renumbered accordingly. 

d. In redesignated § 163.12(b)(1), the reference “§ 163.2(a) and (c)” 
has been changed to read “§ 163.2(a)” to conform to the statute (section 
509(f)(1)) which, in identifying who may participate in the program, re- 
fers only to “parties listed in section 508(a).” The recordkeepers de- 
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scribed in § 163.2(c) (preparers and signers of NAFTA Certificates of 
Origin) are mentioned in section 509(b) and thus are outside the scope 
of the statutory (and, thus, regulatory) provisions in question. In addi- 
tion, the second sentence of the proposed text (regarding the voluntary 
nature of program participation) has been removed because it repeats 
what has already been said in the preceding paragraph. 

e. In redesignated § 163.12(b)(3), all references to an “agreement” 
between Customs and the participant have been removed because no 
separate agreements will exist. 

f. The texts of redesignated §§ 163.12(c)(1) and (c)(2) have been modi- 
fied to clarify that the Miami regulatory audit field office will also be re- 
sponsible for reviewing and approving the application and issuing the 
certification. 

g. In redesignated § 163.12(d)(1), the following changes have been 
made: (1) The first sentence of the text as proposed (proposed 
§ 163.14(b)(1)) has been eliminated because the benefits of the program 
have already been stated earlier; (2) in the first sentence of the text be- 
low, a proviso has been added regarding general compliance with the 
procedures and requirements of the program in order to reflect the 
terms of the statute (section 509(g)(7)(A)(ii); and (3) in the last sentence 
regarding the application of sanctions, the references to “no attempt to 
correct deficiencies” and to “a failure to exercise reasonable care” have 
been removed, and a reference to removal of certification “until correc- 
tive action satisfactory to Customs is taken” has been added at the end 
in order to reflect the terms of the statute (section 509(g)(7)(A)). 

h. In redesignated § 163.12(d), a new subparagraph (3) has been add- 
ed to reflect the requirement in the statute (section 509(g)(7)(C)) that a 
program participant who has received a notice of violation must notify 
Customs within a reasonable time regarding the steps that have been 
taken to prevent a recurrence of the violation. 

i. In addition to the changes noted above, redesignated § 163.13 as set 
forth below has been extensively modified (1) by providing for “remov- 
al” of certification in place of “suspension” or “revocation” of certifica- 
tion, (2) by adding a new paragraph (b) text to set forth specific grounds 
and procedures for denial of an application for certification which were 
missing from the text as proposed, (3) by revising the list of grounds 
upon which a certification removal action may be based to conform to 
other changes made to the proposed texts by this document and to re- 
flect more closely the standards that are applied in other regulatory 
contexts involving the removal of privileges previously granted by Cus- 
toms, and (4) by joining the denial appeal provisions with the removal 
appeal procedures in paragraph (d) and adding a 30-day appeal period 
for removal appeals to align on the appeal period prescribed for denial 
appeals. Thus, under the modified § 163.13 text, paragraph (a) consists 
of a general statement referring to certification denial and removal ac- 
tions, paragraph (b) sets forth certification denial procedures, para- 
graph (c) concerns certification removal, and paragraph (d) concerns 
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the appeal of certification denial and removal. Finally, the texts in new 
paragraphs (b) and (c) have been modified to specify that both initial ap- 
plication/certification denials and initial certification removal actions 
are taken by the Director of the Miami regulatory audit field office, and 
the text of new subparagraph (c)(3), which concerns the effect of remov- 
al actions, has been modified to limit the circumstances in which a re- 
moval action will take effect upon issuance of the notice (thus, in most 
cases the action will be effective only after the appeal procedure has 
been concluded). 


Appendix to Part 163 


Although several comments were received with regard to the 
(a)(1)(A) list which was set forth in the Appendix to proposed new Part 
163, Customs believes that such comments should be dealt with not in 
this document but rather in connection with the overall review of the 
(a)(1)(A) list referred to in the notice published in the Federal Register 
on December 24, 1996 (61 FR 67872). Accordingly, the Appendix to Part 
163 as set forth below reflects the (a)(1)(A) list as previously published 
except for two changes thereto which are necessary in order to reflect 
amendments to the Customs Regulations that were adopted after initial 
publication of the (a)(1)(A) list. These changes involve the following: 
(1) Replacement of the listings for §§ 7.8(a) and 7.8(b) by a listing for 
§ 7.3(f), in order to reflect the revision and redesignation of former § 7.8 
effected by T.D. 97-75 (published in the Federal Register on September 
3, 1997, 62 FR 46433); and (2) the addition of a listing for § 12.140 which 


was added by T.D. 97-9 (published in the Federal Register on February 
26, 1997, 62 FR 8620) and which requires the submission of specific new 
information in connection with the entry of certain softwood lumber 
products from Canada. 


ADDITIONAL CHANGES TO THE REGULATIONS 


In addition to the changes to the proposed regulatory texts identified 
and discussed above in connection with the public comments, Customs 
has made numerous editorial, nonsubstantive changes to the proposed 
texts (in most cases involving wording, punctuation or structure) in or- 
der to enhance the clarity, readability and application of the regulatory 
texts. Furthermore, following publication of the proposed regulatory 
texts, Customs discovered that a number of other changes to other pro- 
visions of the Customs Regulations, that are necessary in order to en- 
sure conformity with the new Part 163 provisions, were inadvertently 
omitted from the published proposals. These additional conforming 
regulatory changes have therefore been included in this final rule docu- 
ment and are summarized below: 


Part 19 

On April 3, 1997, a fina! rule amending Part 19 of the Customs Regu- 
lations (19 CFR Part 19) in regard to duty-free stores was published in 
the Federal Register (62 FR 15831). The final texts included a revision 
of § 19.4 which, in paragraph (b)(4)(i)(B), sets forth a requirement to 
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retain all records “defined in § 162.1(a),” which section is being re- 
moved by this document in favor of the definition in new § 163.1(a); ac- 
cordingly, this document corrects that paragraph (b)(4)(i)(B) section 
reference to read “§ 163.1(a).” In addition, the new § 19.4 text sets 
forth, in paragraph (b)(5), rules regarding record retention in lieu of 
originals (including provisions regarding Customs approval of alterna- 
tive storage methods); since the new Part 163 provisions (which have 
general application and thus clearly apply to duty-free store operators) 
include, in § 163.5, rules regarding alternative record storage, and in 
order to ensure regulatory consistency, this document replaces that 
paragraph (b)(5) text with a shorter text that refers to the § 163.5 provi- 
sions. 

Part 113 


Section 113.62(j) of the Customs Regulations (19 CFR 113.62(j)) sets 
forth the text of an agreement to comply with electronic entry filing re- 
quirements provided for in Part 143, as one of the conditions of the basic 
importation and entry bond. Subparagraphs (2) and (3) thereof refer to 
the retention of supporting documents and the production thereof, but 
the language therein is not entirely consistent with the new Part 163 
provisions. In the light of the changes to the Part 143 texts set forth in 
this document (which include an appropriate cross-reference regarding 
the applicability of the Part 163 provisions), this document revises the 
§ 113.62(j) text to eliminate the subparagraph (2) and (3) provisions, 


thereby avoiding any possible inconsistency with the Part 143 and Part 
163 texts. 


Part 181 


In § 181.12 of the Customs Regulations (19 CFR 181.12) which con- 
cerns the maintenance and availability of NAFTA export records: (1) In 
the introductory text of paragraph (a)(1), a specific reference to mainte- 
nance of the Certificate of Origin (or a copy thereof) has been added to 
more accurately reflect the scope of the corresponding statutory provi- 
sions (sections 508(b) and (c)); and (2) in paragraph (b)(1), the refer- 
ence to “§ 162.1d” has been changed to read “part 163” to reflect 
adoption of new Part 163. In addition, in § 181.13 of the Customs Regu- 
lations (19 CFR 181.13) a sentence has been added at the end to clarify 
that penalties may be imposed pursuant to 19 U.S.C. 1508(e) for a fail- 
ure to retain NAFTA export records. Finally, in § 181.22(a) of the Cus- 
toms Regulations (19 CFR 181.22(a)), the reference in the last sentence 
to records as specified in “$ 162.la(a)” has been changed to read 
“§ 163.1(a)” to reflect the location of the definition of “records” in the 
new Part 163 texts. 


CONCLUSION 
Accordingly, based on the comments received and the analysis of 
those comments as set forth above, and after further review of this mat- 
ter, Customs believes that the proposed regulatory amendments should 
be adopted as a final rule with certain changes thereto as discussed 
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above and as set forth below. This document also includes an appropri- 
ate update of the list of information collection approvals contained in 
§ 178.2 of the Customs Regulations (19 CFR 178.2). 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


REGULATORY FLEXIBILITY ACT 


Insofar as the regulatory amendments closely follow legislative direc- 
tion, pursuant to the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), it is certified that the amendments will not have a 
significant economic impact on a substantial number of small entities. 
Accordingly, they are not subject to the regulatory analysis or other re- 
quirements of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this final rule has been re- 
viewed and approved by the Office of Management and Budget (OMB) 
in accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 
3507(d)) under control number 1515-0214. An agency may not conduct 
or sponsor, and a person is not required to respond to, a collection of in- 
formation unless it displays a valid control number assigned by OMB. 


The collection of information in this final rule is in Part 163. Al- 
though other parts of the Customs Regulations are being amended, all 
information required by these amendments is contained or identified in 
Part 163. This information is to be maintained in the form of records 
which are necessary to ensure that the Customs Service will be able to 
effectively administer the laws it is charged with enforcing while, at the 
same time, imposing a minimum burden on the public it is serving. Re- 
spondents or recordkeepers are already required by statute or regula- 
tion to maintain the vast majority of the information covered in this 
proposed regulation. The likely respondents or recordkeepers are busi- 
ness organizations including importers, exporters and manufacturers. 

The estimated average annual burden associated with the collection 
of information in this final rule is 117.2 hours per respondent or record- 
keeper. Comments concerning the accuracy of this burden estimate and 
suggestions for reducing this burden should be directed to the U.S. Cus- 
toms Service, Information Services Group, Office of Finance, 1300 
Pennsylvania Avenue, N.W., Washington, D.C. 20229, and to OMB, 
Attention: Desk Officer for the Department of the Treasury, Office of 
Information and Regulatory Affairs, Washington, D.C. 20503. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 
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LIST OF SUBJECTS 

19 CFR Part 19 

Customs duties and inspection, Imports, Exports, Reporting and re- 
cordkeeping requirements, Warehouses. 
19 CFR Part 24 

Accounting, Customs duties and inspection, Reporting and record- 
keeping requirements, Harbors, Taxes. 
19 CFR Part 111 

Administrative practice and procedures, Customs duties and inspec- 
tion, Brokers, Reporting and recordkeeping requirements, Penalties. 
19 CFR Part 113 

Bonds, Customs duties and inspection, Imports, Reporting and re- 
cordkeeping requirements, Surety bonds. 
19 CFR Part 143 

Customs duties and inspection, Reporting and recordkeeping re- 
quirements. 
19 CFR Part 162 

Administrative practice and procedure, Customs duties and inspec- 
tion, Recordkeeping and reporting requirements, Trade agreements. 
19 CFR Part 163 


Administrative practice and procedure, Customs duties and inspec- 
tion, Exports, Imports, Recordkeeping and reporting requirements. 
19 CFR Part 178 

Administrative practice and procedure, Recordkeeping and report- 
ing requirements. 


19 CFR Part 181 


Canada, Customs duties and inspection, Exports, Imports, Mexico, 
Recordkeeping and reporting requirements, Trade agreements (North 
American Free Trade Agreement). 


AMENDMENTS TO THE REGULATIONS 


Accordingly, for the reasons stated in the preamble, Chapter I of Title 
19, Code of Federal Regulations (19 CFR Chapter I) is amended by 
amending Parts 19, 24, 111, 113, 143, 162, 178 and 181 and by addinga 
new Part 163 to read as follows: 


PART 19—CUSTOMS WAREHOUSES, CONTAINER 
STATIONS AND CONTROL OF MERCHANDISE THEREIN 
1. The authority citation for Part 19 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1624. 
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k Es * Be * * * 

2. In § 19.4, paragraph (b)(4)(i)(B) is amended by removing the refer- 
ence “§ 162.1(a)” and adding, in its place, the reference “§ 163.1(a)” and 
paragraph (b)(5) is revised to read as follows: 


§ 19.4 Customs and proprietor responsibility and supervision 
over warehouses. 


* 


(b) * kK * 

(5) Record retention in lieu of originals. A warehouse proprietor may, 
in accordance with § 163.5 of this chapter, utilize alternative storage 
methods in lieu of maintaining records in their original formats. 


* * * * * 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 


1. The authority citation for Part 24 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a-58c, 66, 1202 (General Note 20, 
Harmonized Tariff Schedule of the United States), 1624; 31 U.S.C. 9701. 


* * * * * * * 


2. Section 24.22(d)(5) is amended by removing the phrase “shall be 
maintained for a period of 3 years” and adding, in its place, the phrase 
“shall be maintained in the United States for a period of 5 years”. 

3. Section 24.22(g)(6) is amended by removing the phrase “shall be 
maintained for a period of 2 years” and adding, in its place, the phrase 
“shall be maintained in the United States for a period of 5 years”. 


PART 111—CUSTOMS BROKERS 


1. The authority citation for Part 111 continues to read in part as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 1641. 


* * * * * * Bd 
2.In § 111.1, the definition of “Records” is revised to read as follows: 
§ 111.1 Definitions. 


* * * ok ok * * 


Records. “Records” means documents, data and information referred 
to in, and required to be made or maintained under, this part and any 
other records, as defined in § 163.1(a) of this chapter, that are required 
to be maintained by a broker under part 163 of this chapter. 


3. Section 111.21 is amended by designating the existing paragraph 
as paragraph (a), by removing from the second sentence of newly desig- 
nated paragraph (a) the words “a copy of each entry made by him with 
all supporting records, except those documents he is required to file 
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with Customs, and”, and by adding new paragraphs (b) and (c) to read 
1? 
as [ollows 


§ 111.21 Record of transactions. 

(a . 

b) Each broker shall comply with the provisions of this part and part 
163 of this chapter when maintaining records that reflect on his trans- 
actions as a broker. 

(c) Each broker shall designate a knowledgeable company employee 
to be the contact for Customs for broker-wide customs business and fi- 
nancial recordkeeping requirements. 

4. Section 111.22 is removed and reserved. 

5. Section 111.23 is amended by revising paragraph (a)(1) to read as 
follows, by removing paragraphs (b), (c), (d) and (f), by redesignating 
paragraph (e) as paragraph (b), in newly redesignated paragraph (b) by 
removing the word “centralized” each time it appears and adding, in its 
place, the word “consolidated”, in newly redesignated paragraphs 
(b)(1) and (b)(2)(ii) by removing the word “financial”, in the introduc- 
tory text of newly designated paragraph (b)(2) by removing the words 
“Office of Field Operations, Headquarters” [sic] and adding, in their 
place, the words “Director, Regulatory Audit Division, U.S. Customs 
Service, 909 S.E. First Avenue, Miami, Florida 33131”, and in the first 
sentence of newly redesignated paragraph (b)(2)(i) by removing the 
word “accounting”: 


§ 111.28 Retention of records. 


(a) Place and period of retention—(1) Place. Records shall be retained 
by a broker in accordance with the provisions of this part and part 163 
of this chapter within the broker district that covers the Customs port 
to which they relate unless the broker chooses to consolidate records at 
one or more other locations, and provides advance notice of such consol- 
idation to Customs, in accordance with paragraph (b) of this section. 


~ * * 


PART 113—CUSTOMS BONDS 


1. The authority citation for Part 113 continues to read in part as 
follows: 


Authority: 19 U.S.C. 66, 1623, 1624. 


* * * * * 


2. Section 113.62(j) is revised to read as follows: 


§ 113.62 Basic importation and entry bond conditions. 


* * * * * 


(j) Agreement to comply with electronic entry filing requirements. If 
the principal is qualified to utilize electronic entry filing as provided for 
in part 143, subpart D, of this chapter, the principal agrees to comply 
with all conditions set forth in that subpart and to send and accept elec- 
tronic transmissions without the necessity of paper copies. 
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PART 1483—SPECIAL ENTRY PROCEDURES 
1. The authority citation for Part 143 continues to read as follows: 
Authority: 19 U.S.C. 66, 1481, 1484, 1498, 1624. 
2. In § 143.32, paragraph (n) is amended by removing the reference 


“§ 162.1a(a)” and adding, in its place, the reference “part 163”. 
3. Section 143.35 is revised to read as follows: 


§ 143.35 Procedure for electronic entry summary. 


In order to obtain entry summary processing electronically, the filer 
will submit certified entry summary data electronically through ABI. 
Data will be validated and, if the transmission is found error-free, will 
be accepted. If it is determined through selectivity criteria and review of 
data that documentation is required for further processing of the entry 
summary, Customs will so notify the filer. Documentation submitted 
before being requested by Customs will not be accepted or retained by 
Customs. The entry summary will be scheduled for liquidation once 
payment is made under statement processing (see § 24.25 of this chap- 
ter). 

4. In § 143.36, the first sentence of paragraph (a) and the introducto- 
ry text of paragraph (c) are revised to read as follows: 


§ 143.36 Form of immediate delivery, entry and entry summary. 


(a) Electronic form of data. If Customs determines that the immediate 
delivery, entry or entry summary data is satisfactory under §§ 143.34 
and 143.35, the electronic form of the immediate delivery, entry or entry 
summary through ABI shall be deemed to satisfy all filing requirements 
under this part. * * * 


* * * * a * * 


(c) Submission of invoice. The invoice will be retained by the filer un- 
less requested by Customs. If the invoice is submitted by the filer before 
a request is made by Customs, it will not be accepted or retained by Cus- 
toms. When Customs requests presentation of the invoice, invoice data 
must be submitted in one of the following forms: 


5. In § 143.37, paragraphs (c) and (d) are removed and paragraph (a) 
‘s revised to read as follows: 


§ 143.37 Retention of records. 


(a) Record maintenance requirements. All records received or gener- 


ated by a broker or importer must be maintained in accordance with 
part 163 of this chapter. 


6. Section 143.38 is removed and reserved. 
7. Section 143.39 is revised to read as follows: 


* 
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§ 143.39 Penalties. 


(a) Brokers. Brokers unable to produce records requested by Customs 
under this chapter will be subject to disciplinary action or panalties 
pursuant to part 111 or part 163 of this chapter. 

(b) Importers. Importers unable to produce records requested by Cus- 


toms under this chapter will be subject to penalties pursuant to part 163 
of this chapter. 


PART 162—INSPECTION, SEARCH, AND SEIZURE 


1. The authority citation for Part 162 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624. 


* * * * * 


2. The heading of Part 162 is revised to read as set forth above. 
3. Section 162.0 is revised to read as follows: 


§ 162.0 Scope. 


This part contains provisions for the inspection, examination, and 
search of persons, vessels, aircraft, vehicles, and merchandise involved 
in importation, for the seizure of property, and for the forfeiture and 
sale of seized property. It also contains provisions for Customs enforce- 
ment of the controlled substances laws. Provisions relating to petitions 
for remission or mitigation of fines, penalties, and forfeitures incurred 
are contained in part 171 of this chapter. 

4. In Subpart A, the Subpart heading is revised to read as follows: 


SUBPART A—INSPECTION, EXAMINATION, AND SEARCH 


5. In Subpart A, §§ 162.1a through 162.1i are removed. 
1. Part 163 is added to read as follows: 


PART 163—RECORDKEEPING 


Scope. 

Definitions. 

Persons required to maintain records. 
Entry records. 

Record retention period. 

Methods for storage of records. 


Production and examination of entry and other records and witnesses; penalties. 
Summons. 


Third-party recordkeeper summons. 

Enforcement of summons. 

Failure to comply with court order; penalties. 

Compliance assessment and other audit procedures. 
Recordkeeping Compliance Program. 

Denial and removal of program certification; appeal procedures. 


APPENDIX TO PART 163—INTERIM (a)(1)(A) LIST 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1484, 1508, 1509, 1510, 1624. 
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§ 163.0 Scope. 


This part sets forth the recordkeeping requirements and procedures 
governing the maintenance, production, inspection, and examination 
of records. It also sets forth the procedures governing the examination 
of persons in connection with any investigation or compliance assess- 
ment, audit or other inquiry conducted for the purposes of ascertaining 
the correctness of any entry, for determining the liability of any person 
for duties, fees and taxes due or that may be due, for determining liabil- 
ity for fines, penalties and forfeitures, or for ensuring compliance with 
the laws and regulations administered or enforced by Customs. Addi- 
tional provisions concerning records maintenance and examination 
applicable to U.S. importers, exporters, and producers under the United 
States-Canada Free Trade Agreement and the North American Free 


Trade Agreement are contained in parts 10 and 181 of this chapter, re- 
spectively. 


§ 163.1 Definitions. 


When used in this part, the following terms shall have the meaning 
indicated: 

(a) Records—(1) In general. The term “records” means any informa- 
tion made or normally kept in the ordinary course of business that per- 
tains to any activity listed in paragraph (a)(2) of this section. The term 
includes any information required for the entry of merchandise (the 
(a)(1)(A) list) and other information pertaining to, or from which is de- 
rived, any information element set forth in a collection of information 
required by the Tariff Act of 1930, as amended, in connection with any 
activity listed in paragraph (a)(2) of this section. The term includes, but 
is not limited to, the following: Statements; declarations; documents; 
electronically generated or machine readable data; electronically 
stored or transmitted information or data; books; papers; correspon- 
dence; accounts; financial accounting data; technical data; computer 
programs necessary to retrieve information in a usable form; and entry 
records (contained in the (a)(1)(A) list). 

(2) Activities. The following are activities for purposes of paragraph 
(a)(1) of this section: 

(i) Any importation, declaration or entry; 

(ii) The transportation or storage of merchandise carried or held un- 
der bond into or from the customs territory of the United States; 

(iii) The filing of a drawback claim; 

(iv) The completion and signature of a NAFTA Certificate of Origin 
pursuant to § 181.11(b) of this chapter; 

(v) The collection, or payment to Customs, of duties, fees and taxes; or 

(vi) Any other activity required to be undertaken pursuant to the 
laws or regulations administered by Customs. 

(b) (a)(1)(A) list. See the definition of “entry records”. 

(c) Audit. “Audit” means a Customs regulatory audit verification of 
information contained in records required to be maintained and pro- 
duced by persons listed in § 163.2 or pursuant to other applicable laws 
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and regulations administered by Customs but does not include a quan- 
tity verification for a Customs bonded warehouse or general purpose 
foreign trade zone. The purpose of an audit is to determine that infor- 
mation submitted or required is accurate, complete and in accordance 
with laws and regulations administered by Customs. 

(d) Certified recordkeeper. A “certified recordkeeper” is a person who 
is required to keep records under this chapter and who is a participant 
in the Recordkeeping Compliance Program provided for in § 163.12. 

(e) Compliance assessment. A “compliance assessment” is a type of 
importer audit performed by a Customs Compliance Assessment Team 
which uses various audit techniques, including statistical testing of im- 
port and financial transactions, to assess the importer’s compliance 
level in trade areas, to determine the adequacy of the importer’s inter- 
nal controls over its customs operations, and to determine the import- 
er’s rates of compliance. 

(f) Entry records/(a)(1)(A) list. The terms “entry records” and 
“(a)(1)(A) list” refer to records required by law or regulation for the 
entry of merchandise (whether or not Customs required their presenta- 
tion at the time of entry). The (a)(1)(A) list is contained in the Appendix 
to this part. 

(g) Inquiry. An “inquiry” is any formal or informal procedure, other 
than an investigation, through which a request for information is made 
by a Customs officer. 

(h) Original. The term “original”, when used in the context of main- 
tenance of records, has reference to records that are in the condition in 
which they were made or received by the person responsible for main- 
taining the records pursuant to 19 U.S.C. 1508 and the provisions of this 
chapter, including records consisting of the following: 

(1) Electronic information which was used to develop other electron- 
ic records or paper documents; 

(2) Electronic information which is in a readable format such as a fac- 
simile paper format or an electronic or hardcopy spreadsheet; 

(3) In the case of a paper record that is part of a multi-part form where 
all parts of the form are made by the same impression, one of the car- 
bon-copy parts or a facsimile copy or photocopy of one of the parts; and 

(4) A copy of a record that was provided to another government 
agency which retained it, provided that, if required by Customs, a 
signed statement accompanies the copy certifying it to be a true copy of 
the record provided to the other government agency. 

(i) Party/person. The terms “party” and “person” refer to a natural 
person, corporation, partnership, association, or other entity or group. 

(j) Summons. “Summons” means any summons issued under this 
part that requires the production of records or the giving of testimony, 
or both. 

(k) Technical data. “Technical data” are records which include dia- 
grams and other data with regard to a business or an engineering or ex- 
ploration operation, whether conducted inside or outside the United 
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States, and whether on paper, cards, photographs, blueprints, tapes, 
microfiche, film, or other media or in electronic or magnetic storage. 

(1) Third-party recordkeeper. “Third-party recordkeeper” means any 
attorney, any accountant or any customs broker other than a customs 
broker who is the importer of record on an entry. 


§ 163.2 Persons required to maintain records. 

(a) General. Except as otherwise provided in paragraph (b) or (e) of 
this section, the following persons shall maintain records and shall ren- 
der such records for examination and inspection by Customs: 

(1) An owner, importer, consignee, importer of record, entry filer, or 
other person who: 

(i) Imports merchandise into the customs territory of the United 
States, files a drawback claim, or transports or stores merchandise car- 
ried or held under bond, or 

(ii) Knowingly causes the importation or transportation or storage of 
merchandise carried or held under bond into or from the customs terri- 
tory of the United States; 

(2) An agent of any person described in paragraph (a)(1) of this sec- 
tion; or 

(3) A person whose activities require the filing of a declaration or 
entry, or both. 

(b) Domestic transactions. For purposes of paragraph (a)(1)(ii) of this 
section, a person who orders merchandise from an importer in a domes- 
tic transaction knowingly causes merchandise to be imported only if: 

(1) The terms and conditions of the importation are controlled by the 
person placing the order with the importer (for example, the importer is 
not an independent contractor but rather is the agent of the person 
placing the order: Whereas a consumer who purchases an imported au- 
tomobile from a domestic dealer would not be required to maintain re- 
cords, a transit authority that prepared detailed specifications from 
which imported subway cars or busses were manufactured would be re- 
quired to maintain records); or 

(2) Technical data, molds, equipment, other production assistance, 
material, components, or parts are furnished by the person placing the 
order with the importer with knowledge that they will be used in the 
manufacture or production of the imported merchandise. 

(c) Recordkeeping required for certain exporters. Any person who ex- 
ports goods to Canada or Mexico for which a Certificate of Origin was 
completed and signed pursuant to the North American Free Trade 
Agreement must also maintain records in accordance with part 181 of 
this chapter. 

(d) Recordkeeping required for customs brokers. Each customs broker 
must also make and maintain records and make such records available 
in accordance with part 111 of this chapter. 

(e) Recordkeeping not required for certain travelers. After having 
physically cleared the Customs facility, a traveler who made a baggage 
or oral declaration upon arrival in the United States will not be re- 
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quired to maintain supporting records regarding non-commercial mer- 
chandise acquired abroad which falls within the traveler’s personal 
exemptions or which is covered by a flat rate of duty. 

§ 163.3 Entry records. 

Any person described in § 163.2(a) with reference to an import trans- 
action shall be prepared to produce or transmit to Customs, in accor- 
dance with § 163.6(a), any entry records which may be demanded by 
Customs. If entry records submitted to Customs not pursuant to a de- 
mand are returned by Customs, or if production of entry records at the 
time of entry is waived by Customs, such person shall continue to main- 
tain those entry records in accordance with this part. Entry records 
which are normally kept in the ordinary course of business must be 
maintained by such person in accordance with this part whether or not 
copies thereof are retained by Customs. 

§ 163.4 Record retention period. 

(a) General. Except as otherwise provided in paragraph (b) of this sec- 
tion, any record required to be made, kept, and rendered for examina- 
tion and inspection by Customs under § 163.2 or any other provision of 
this chapter shall be kept for 5 years from the date of entry, if the record 
relates to an entry, or 5 years from the date of the activity which re- 
quired creation of the record. 

(b) Exceptions. 

(1) Any record relating to a drawback claim shall be kept until the 
third anniversary of the date of payment of the claim. 

(2) Packing lists shall be retained for a period of 60 calendar days 
from the end of the release or conditional release period, whichever is 
later, or, ifa demand for return to Customs custody has been issued, fora 
period of 60 calendar days either from the date the goods are redelivered 
or from the date specified in the demand as the latest redelivery date if 
redelivery has not taken place. 

(3) Aconsignee who is not the owner or purchaser and who appoints a 
customs broker shall keep a record pertaining to merchandise covered 
by an informal entry for 2 years from the date of the informal entry. 

(4) Records pertaining to articles that are admitted free of duty and 
tax pursuant to 19 U.S.C. 1321(a)(2) and §§ 10.151 through 10.153 of 
this chapter, and carriers’ records pertaining to manifested cargo that is 
exempt from entry under the provisions of this chapter, shall be kept for 
2 years from the date of the entry or other activity which required cre- 
ation of the record. 

(5) If another provision of this chapter sets forth a retention period 
for a specific type of record that differs from the period that would apply 
under this section, that other provision controls. 


§ 163.5 Methods for storage of records. 


(a) Original records. All persons listed in § 163.2 shall maintain all 
records required by law and regulation for the required retention peri- 
ods and as original records, whether paper or electronic, unless alterna- 
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tive storage methods have been adopted in accordance with paragraph 
(b) of this section. The records, whether in their original format or un- 
der an alternative storage method, must be capable of being retrieved 
upon lawful request or demand by Customs. 

(b) Alternative method of storage—(1) General. Any of the persons 
listed in § 163.2 may maintain any records, other than records required 
to be maintained as original records under laws and regulations 
administered by other Federal government agencies, in an alternative 
format, provided that the person gives advance written notification of 
such alternative storage method to the Director, Regulatory Audit Divi- 
sion, U.S. Customs Service, 909 S.E. First Avenue, Miami, Florida 
33131, and provided further that the Director of the Miami regulatory 
audit field office does not instruct the person in writing as provided 
herein that certain described records may not be maintained in an al- 
ternative format. The written notice to the Director of the Miami regu- 
latory audit field office must be provided at least 30 calendar days before 
implementation of the alternative storage method, must identify the 
type of alternative storage method to be used, and must state that the 
alternative storage method complies with the standards set forth in 
paragraph (b)(2) of this section. If an alternative storage method covers 
records that pertain to goods under Customs seizure or detention or 
that relate to a matter that is currently the subject of an inquiry or in- 
vestigation or administrative or court proceeding, the appropriate Cus- 
toms office may instruct the person in writing that those records must 
be maintained as original records and therefore may not be converted 
to an alternative format until specific written authorization is received 
from that Customs office. A written instruction to a person under this 
paragraph may be issued during the 30-day advance notice period pre- 
scribed in this section or at any time thereafter, must describe the re- 
cords in question with reasonable specificity but need not identify the 
underlying basis for the instruction, and shall not preclude application 
of the planned alternative storage method to other records not de- 
scribed therein. 

(2) Standards for alternative storage methods. Methods commonly 
used in standard business practice for storage of records include, but 
are not limited to, machine readable data, CD ROM, and microfiche. 
Methods that are in compliance with generally accepted business stan- 
dards will generally satisfy Customs requirements, provided that the 
method used allows for retrieval of records requested within a reason- 
able time after the request and provided that adequate provisions exist 
to prevent alteration, destruction, or deterioration of the records. The 
following standards must be applied by recordkeepers when using al- 
ternative storage methods: 

(i) Operational and written procedures are in place to ensure that the 
imaging and/or other media storage process preserves the integrity, 
readability, and security of the information contained in the original re- 
cords. The procedures must include a standardized retrieval process for 
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such records. Vendor specifications/documentation and benchmark 
data must be available for Customs review; 

(ii) There is an effective labeling, naming, filing, and indexing sys- 
tem; 

(iii) Except in the case of packing lists (see § 163.4(b)(2)), entry re- 
cords must be maintained in their original formats for a period of 120 
calendar days from the end of the release or conditional release period, 
whichever is later, or, if a demand for return to Customs custody has 
been issued, for a period of 120 calendar days either from the date the 
goods are redelivered or from the date specified in the demand as the lat- 
est redelivery date if redelivery has not taken place; 

(iv) An internal testing of the system must be performed on a yearly 
Dasis; 

(v) The recordkeeper must have the capability to make, and must 
bear the cost of, hard-copy reproductions of alternatively stored records 
that are required by Customs for audit, inquiry, investigation, or in- 
spection of such records; and 

(vi) The recordkeeper shall retain and keep available one working 
copy and one back-up copy of the records stored in a secure location for 
the required periods as provided in § 163.4. 

(3) Changes to alternative storage procedures. No changes to alterna- 
tive recordkeeping procedures may be made without first notifying the 
Director of the Miami regulatory audit field office. The notification 
must be in writing and must be provided to the director at least 30 cal- 
endar days before implementation of the change. 

(4) Penalties. All persons listed in § 163.2 who use alternative storage 
methods for records and who fail to maintain or produce the records in 
accordance with this part shall be subject to penalties pursuant to 
§ 163.6 for entry records or sanctions pursuant to §§ 163.9 and 163.10 
for other records. 

(5) Failure to comply with alternative storage requirements. If a per- 
son listed in § 163.2 uses an alternative storage method for records that 
is not in compliance with the conditions and requirements of this sec- 
tion, the appropriate Customs office may instruct the person in writing 
to discontinue use of the alternative storage method. The instruction 
shall take effect upon receipt thereof and shall remain in effect until the 
noncompliance has been rectified and alternative storage has recom- 


menced in accordance with the procedures set forth in paragraph (b)(1) 
of this section. 


§ 163.6 Production and examination of entry and other 
records and witnesses; penalties. 


(a) Production of entry records. Pursuant to written, oral, or electron- 
ic notice, any Customs officer may require the production of entry re- 
cords by any person listed in § 163.2(a) who is required under this part 
to maintain such records, even if the entry records were required at the 
time of entry. Any oral demand for entry records shall be followed by a 
written or electronic demand. The entry records shall be produced 
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within 30 calendar days of receipt of the demand or within any shorter 
period as Customs may prescribe when the entry records are required 
in connection with a determination regarding the admissibility or re- 
lease of merchandise. Should any person from whom Customs has de- 
manded entry records encounter a problem in timely complying with 
the demand, such person may submit a written or electronic request to 
Customs for approval of a specific additional period of time in which to 
produce the records; the request must be received by Customs before 
the applicable due date for production of the records and must include 
an explanation of the circumstances giving rise to the request. Customs 
will promptly advise the requesting person electronically or in writing 
either that the request is denied or that the requested additional time 
period, or such shorter period as Customs may deem appropriate, is ap- 
proved. The mere fact that a request for additional time to produce de- 
manded entry records was submitted under this section shall not by 
itself preclude the imposition of a monetary penalty or other sanction 
under this part for failure to timely produce the records, but no such 
penalty or other sanction will be imposed if the request is approved and 
the records are produced before expiration of that additional period of 
time. 

(b) Failure to produce entry records—(1) Monetary penalties applica- 
ble. The following penalties may be imposed if a person fails to comply 
with a lawful demand for the production of an entry record and is not 
excused from a penalty pursuant to paragraph (b)(3) of this section: 

(i) Ifthe failure to comply is a result of the willful failure of the person 
to maintain, store, or retrieve the demanded record, such person shall 
be subject to a penalty, for each release of merchandise, not to exceed 
$100,000, or an amount equal to 75 percent of the appraised value of the 
merchandise, whichever amount is less; or 

(ii) If the failure to comply is a result of negligence of the person in 
maintaining, storing, or retrieving the demanded record, such person 
shall be subject to a penalty, for each release of merchandise, not to ex- 
ceed $10,000, or an amount equal to 40 percent of the appraised value of 
the merchandise, whichever amount is less. 

(2) Additional actions—(i) General. In addition to any penalty im- 
posed under paragraph (b)(1) of this section, and except as otherwise 
provided in paragraph (b)(2)(ii) of this section, if the demanded entry 
record relates to the eligibility of merchandise for a column 1 special 
rate of duty in the Harmonized Tariff Schedule of the United States 
(HTSUS), the entry of such merchandise: 

(A) If unliquidated, shall be liquidated at the applicable HTSUS col- 
umn 1 general rate of duty; or 

(B) If liquidated within the 2-year period preceding the date of the de- 
mand, shall be reliquidated, notwithstanding the time limitation in 


19 U.S.C. 1514 or 1520, at the applicable HTSUS column 1 general rate 
of duty. 
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(ii) Exception. Any liquidation or reliquidation under paragraph 
(b)(2)(i)(A) or (b)(2)Gi)(B) of this section shall be at the applicable 
HTSUS column 2 rate of duty if Customs demonstrates that the mer- 
chandise should be dutiable at such rate. 

(3) Avoidance of penalties. No penalty may be assessed under para- 
graph (b)(1) of this section if the person who fails to comply with a law- 
ful demand for entry records can show: 

(i) That the loss of the demanded record was the result of an act of God 
or other natural casualty or disaster beyond the fault of such person or 
an agent of the person; 

(ii) On the basis of other evidence satisfactory to Customs, that the 
demand was substantially complied with; 

(iii) That the record demanded was presented to and retained by Cus- 
toms at the time of entry or submitted in response to an earlier demand; 
or 

(iv) That he has been certified as a participant in the Recordkeeping 
Compliance Program (see § 163.12), that he is generally in compliance 
with the appropriate procedures and requirements of that program, 
and that the violation in question is his first violation and was a non- 
willful violation. 

(4) Penalties not exclusive. Any penalty imposed under paragraph 
(b)(1) of this section shall be in addition to any other penalty provided 
by law except for: 

(i) A penalty imposed under 19 U.S.C. 1592 for a material omission of 
any information contained in the demanded record; or 

(ii) Disciplinary action taken under 19 U.S.C. 1641. 

(5) Remission or mitigation of penalties. A penalty imposed under 
this section may be remitted or mitigated under 19 U.S.C. 1618. 

(6) Customs summons. The assessment of a penalty under this section 
shall not limit or preclude the issuance or enforcement of a summons 
under this part. 

(c) Examination of entry and other records—(1) Reasons for examina- 
tion. Customs may initiate an investigation or compliance assessment, 
audit or other inquiry for the purpose of: 

(i) Ascertaining the correctness of any entry, determining the liabil- 
ity of any person for duties, taxes and fees due or duties, taxes and fees 
which may be due, or determining the liability of any person for fines, 
penalties and forfeitures; or 

(ii) Ensuring compliance with the laws and regulations administered 
or enforced by Customs. 

(2) Availability of records. During the course of any investigation or 
compliance assessment, audit or other inquiry, any Customs officer, 
during normal business hours, and to the extent possible at a time 
mutually convenient to the parties, may examine, or cause to be ex- 
amined, any relevant entry or other records by providing the person re- 
sponsible for such records with reasonable written, oral or electronic 
notice that describes the records with reasonable specificity. The ex- 
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amination of entry records shall be subject to the notice and production 
procedures set forth in paragraph (a) of this section, and a failure to pro- 
duce entry records may result in the imposition of penalties or the tak- 
ing of other action as provided in paragraph (b) of this section. 

(3) Examination notice not exclusive. In addition to, or in lieu of, is- 
suance of an examination notice under paragraph (c)(2) of this section, 
Customs may issue a summons pursuant to § 163.7, and seek its en- 
forcement pursuant to §§ 163.9 and 163.10, to compel the production of 
any records required to be maintained and produced under this chapter. 


§ 163.7 Summons. 


(a) Who may be served. During the course of any investigation or com- 
pliance assessment, audit or other inquiry initiated for the reasons set 
forth in § 163.6(c), the Commissioner of Customs or his designee, but no 
designee of the Commissioner below the rank of port director, field di- 
rector of regulatory audit or special agent in charge, may issue a sum- 
mons requiring a person within a reasonable period of time to appear 
before the appropriate Customs officer and to produce records or give 
relevant testimony under oath or both. Such a summons may be issued 
to any person who: 

(1) Imported, or knowingly caused to be imported, merchandise into 
the customs territory of the United States; 

(2) Exported merchandise, or knowingly caused merchandise to be 
exported, toa NAFTA country as defined in 19 U.S.C. 3301(4) (see also 
part 181 of this chapter) or to Canada during such time as the United 
States-Canada Free Trade Agreement is in force with respect to, and 
the United States applies that Agreement to, Canada; 

(3) Transported or stored merchandise that was or is carried or held 
under customs bond, or knowingly caused such transportation or stor- 
age; 
(4) Filed a declaration, entry, or drawback claim with Customs; 

(5) Is an officer, employee, or agent of any person described in para- 
graph (a)(1) through (a)(4) of this section; 

(6) Has possession, custody or care of records relating to an importa- 
tion or other activity described in paragraph (a)(1) through (a)(4) of 
this section; or 

(7) Customs may deem proper. 

(b) Contents of summons—(1) Appearance of person. Any summons 
issued under this section to compel the appearance of a person shall 
state: 

(i) The name, title, and telephone number of the Customs officer be- 
fore whom the appearance shall take place; 

(ii) The address within the customs territory of the United States 
where the person shall appear, not to exceed 100 miles from the place 
where the summons was served; 

(iii) The time of appearance; and 

(iv) The name, address, and telephone number of the Customs officer 
issuing the summons. 
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(2) Production of records. If asummons issued under this section re- 
quires the production of records, the summons shall set forth the infor- 
mation specified in paragraph (b)(1) of this section and shall also 
describe the records in question with reasonable specificity. 

(c) Service of summons—(1) Who may serve. Any Customs officer is 
authorized to serve a summons issued under this section if designated 
in the summons to serve it. 

(2) Method of service—(i) Natural person. Service upon a natural per- 
son shall be made by personal delivery. 

(ii) Corporation, partnership, association. Service shall be made upon 
a domestic or foreign corporation, or upon a partnership or other unin- 
corporated association which is subject to suit under a common name, 
by delivery to an officer, managing or general agent, or any other agent 
authorized by appointment or law to receive service of process. 

(3) Certificate of service. On the hearing of an application for the en- 
forcement of a summons, the certificate of service signed by the person 
serving the summons is prima facie evidence of the facts it states. 

(d) Transcript of testimony under oath. Testimony of any person tak- 
en pursuant to asummons may be taken under oath and when so taken 
shall be transcribed or otherwise recorded. When testimony is tran- 
scribed or otherwise recorded, a copy shall be made available on request 
to the witness unless for good cause shown the issuing officer deter- 
mines under 5 U.S.C. 555 that a copy should not be provided. In that 
event, the witness shall be limited to inspection of the official transcript 
of the testimony. The testimony or transcript may be in the form of a 
written statement under oath provided by the person examined at the 
request of the Customs officer. 


§ 163.8 Third-party recordkeeper summons. 


(a) Notice required. Except as otherwise provided in paragraph (f) of 
this section, if a summons issued under § 163.7 to a third-party record- 
keeper requires the production of, or the giving of testimony relating to, 
records pertaining to transactions of any person, other than the person 
summoned, who is identified in the description of the records contained 
in the summons, then notice of the summons shall be provided to the 
person so identified in the summons. 

(b) Time of notice. The notice of service of summons required by para- 
graph (a) of this section should be provided by the issuing officer imme- 
diately after service of summons is obtained under § 163.7(c), but in no 
event shall notice be given less than 10 business days before the date set 
in the summons for the production of records or the giving of testimony. 

(c) Contents of notice. The issuing officer shall ensure that any notice 
issued under this section includes a copy of the summons and provides 
the following information: 

(1) That compliance with the summons may be stayed if written di- 
rection not to comply with the summons is given by the person receiv- 
ing notice to the person summoned; 
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(2) That a copy of any such direction to not comply and a copy of the 
summons shall be sent by registered or certified mail to the person sum- 
moned and to the Customs officer who issued the summons; and 

(3) That the actions under paragraphs (c)(1) and (c)(2) of this section 
shall be accomplished not later than the day before the day fixed in the 
summons as the day upon which the records are to be examined or the 
testimony is to be given. 

(d) Service of notice. The Customs officer who issues the summons 
shall serve the notice required by paragraph (a) of this section in the 
same manner as is prescribed in § 163.7(c)(2) for the service of a sum- 
mons, or by certified or registered mail to the last known address of the 
person entitled to notice. 

(e) Examination of records precluded. If notice is required by this sec- 
tion, no record may be examined before the date fixed in the summons 
as the date to produce the records. If the person entitled to notice under 
paragraph (a) of this section issues a stay of compliance with the sum- 
mons in accordance with paragraph (c) of this section, no examination 
of records shall take place except with the consent of the person staying 
compliance or pursuant to an order issued by a USS. district court. 

(f) Exceptions to notice and stay of summons provisions—(1) Personal 
liability for duties, fees, or taxes. The notice provisions of paragraph (a) 
of this section shall not apply to any summons served on the person, or 
on any officer or employee of the person, with respect to whose liability 
for duties, fees, or taxes the summons is issued. 

(2) Verification of existence of records. The notice provisions of para- 
graph (a) of this section shall not apply to any summons issued to deter- 
mine whether or not records of transactions of an identified person 
have been made or kept. 

(3) Judicial determination. The notice provisions of paragraph (a) of 
this section and the stay of compliance provisions of paragraph (c) of 
this section shall not apply with respect to a summons described in 
paragraph (a) of this section if a U.S. district court determines, upon 
petition by the issuing Customs officer, that reasonable cause exists to 
believe that the giving of notice may lead to an attempt: 

(i) To conceal, destroy, or alter relevant records; 

(ii) To prevent the communication of information from other persons 
through intimidation, bribery, or collusion; or 

(iii) To flee to avoid prosecution, testifying, or production of records. 


§ 163.9 Enforcement of summons. 


Whenever a person does not comply with a Customs summons, the 
issuing officer may request the appropriate U.S. attorney to seek an or- 
der requiring compliance from the U.S. district court for the district in 
which the person is found or resides or is doing business. A person who 
is entitled to notice under § 163.8(a) shall have a right to intervene in 
any such enforcement proceeding. 
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§ 163.10 Failure to comply with court order; penalties. 

(a) Monetary penalties. The US. district court for any judicial district 
in which a person served with a Customs summons is found or resides or 
is doing business may order such person to comply with the summons. 
Upon the failure of a person to obey a court order to comply with a Cus- 
toms summons, the court may find such person in contempt and may 
assess a monetary penalty. 

(b) Importations prohibited. If a person fails to comply with a court 
order to comply with a Customs summons and is adjudged guilty of con- 
tempt, the Commissioner of Customs, with the approval of the Secre- 
tary of the Treasury, for so long as that person remains in contempt: 

(1) May prohibit importation of merchandise by that person, directly 
or indirectly, or for that person’s account; and 

(2) May withhold delivery of merchandise imported by that person, 
directly or indirectly, or for that person’s account. 

(c) Sale of merchandise. If any person remains in contempt for more 
than 1 year after the Commissioner issues instructions to withhold de- 
livery under paragraph (b)(2) of this section, the merchandise shall be 
considered abandoned and shall be sold at public auction or otherwise 
disposed of in accordance with subpart E of part 162 of this chapter. 


§ 163.11 Compliance assessment and other audit procedures. 


(a) Conduct of a Customs compliance assessment or other audit. In 
conducting a compliance assessment or other audit, the Customs audi- 
tors, except as otherwise provided in paragraph (c) of this section, shall: 

(1) Provide notice, telephonically and in writing, to the person who is 
to be the subject of the compliance assessment or other audit, in ad- 
vance of the compliance assessment or other audit and with a reason- 
able estimate of the time to be required for the compliance assessment 
or other audit; 

(2) Inform the person who is to be the subject of the compliance as- 
sessment or other audit, in writing and before commencing the com- 
pliance assessment or other audit, of his right to an entry conference at 
which time the objectives and records requirements of the compliance 
assessment or other audit will be explained and the estimated termina- 
tion date will be set; 

(3) Provide a further estimate of any additional time for the com- 
pliance assessment or other audit if, in the course of the compliance as- 
sessment or other audit, it becomes apparent that additional time will 
be required; 

(4) Schedule a closing conference upon completion of the compliance 
assessment or other audit on-site work to explain the preliminary re- 
sults of the compliance assessment or other audit; 

(5) Complete a formal written compliance assessment or other audit 
report within 90 calendar days following the closing conference re- 
ferred to in paragraph (a)(4) of this section, unless the Director, Regula- 
tory Audit Division, at Customs Headquarters provides written notice 
to the person who was the subject of the compliance assessment or other 
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audit of the reason for any delay and the anticipated completion date; 
and 

(6) After application of any exemption contained in 5 U.S.C. 552, send 
a copy of the formal written compliance assessment or other audit re- 
port to the person who was the subject of the compliance assessment or 
other audit within 30 calendar days following completion of the report. 

(b) Petition procedures for failure to conduct closing conference. Ex- 
cept as otherwise provided in paragraph (c) of this section, if the esti- 
mated or actual termination date for a compliance assessment or other 
audit passes without a Customs auditor providing a closing conference 
to explain the results of the compliance assessment or other audit, the 
person who was the subject of the compliance assessment or other audit 
may petition in writing for such a conference to the Director, Regulato- 
ry Audit Division, U.S. Customs Service, Washington, DC 20229. Upon 
receipt of such a request, the Director shall provide for such a confer- 
ence to be held within 15 calendar days after the date of receipt. 

(c) Exception to procedures. Paragraphs (a)(5), (a)(6) and (b) of this 
section shall not apply after Customs commences a formal investiga- 
tion with respect to the issue involved. 


§ 163.12 Recordkeeping Compliance Program. 

(a) General. The Recordkeeping Compliance Program is a voluntary 
Customs program under which certified recordkeepers may be eligible 
for alternatives to penalties (see paragraph (d) of this section) that 
might be assessed under § 163.6 for failure to produce a demanded 
entry record. However, even where a certified recordkeeper is eligible 
for an alternative to a penalty, participation in the Recordkeeping Com- 
pliance Program has no limiting effect on the authority of Customs to 
use a summons, court order or other legal process to compel the produc- 
tion of records by that certified recordkeeper. 

(b) Certification procedures—(1) Who may apply. Any person de- 
scribed in § 163.2(a) who is required to maintain and produce entry re- 
cords under this part may apply to participate in the Recordkeeping 
Compliance Program. 

(2) Where to apply. An application for certification to participate in 
the Recordkeeping Compliance Program shall be submitted to the Di- 
rector, Regulatory Audit Division, U.S. Customs Service, 909 S.E. First 
Avenue, Miami, Florida 33131. The application shall be submitted in 
accordance with the guidelines contained in the Customs Recordkeep- 
ing Compliance Handbook which may be obtained by downloading it 
from the Customs Electronic Bulletin Board (703-921-6155) or by 
writing to the Recordkeeping Compliance Program, Regulatory Audit 
Division, Office of Strategic Trade, U.S. Customs Service, 909 S.E. First 
Avenue, Suite 710, Miami, Florida 33131. 

(3) Certification requirements. A recordkeeper may be certified as a 
participant in the Recordkeeping Compliance Program after meeting 
the general recordkeeping requirements established under this section 
or after negotiating an alternative program suited to the needs of the 
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recordkeeper and Customs. To be certified, a recordkeeper must be in 
compliance with Customs laws and regulations. Customs will take into 
account the size and nature of the importing business and the volume of 
imports and Customs workload constraints prior to granting certifica- 
tion. In order to be certified, a recordkeeper must meet the applicable 
requirements set forth in the Customs Recordkeeping Compliance 
Handbook and must be able to demonstrate that it: 

i) Understands the legal requirements for recordkeeping, including 
the nature of the records required to be maintained and produced and 
the time periods relating thereto; 

(ii) Has in place procedures to explain the recordkeeping require- 
ments to those employees who are involved in the preparation, mainte- 
nance and production of required records; 

(iii) Has in place procedures regarding the preparation and mainte- 
nance of required records, and the production of such records to Cus- 
toms; 

iv) Has designated a dependable individual or individuals to be re- 
sponsible for recordkeeping compliance under the program and whose 
duties include maintaining familiarity with the recordkeeping require- 
ments of Customs; 

(v) Has a record maintenance procedure acceptable to Customs for 
original records or has an alternative records maintenance procedure 
adopted in accordance with § 163.5(b); and 

(vi) Has procedures for notifying Customs of any occurrence of a vari- 
ance from, or violation of, the requirements of the Recordkeeping Com- 
pliance Program or negotiated alternative program, as well as 
procedures for taking corrective action when notified by Customs of 
violations or problems regarding such program. For purposes of this 
paragraph, the term “variance” means a deviation from the Record- 
keeping Compliance Program that does not involve a failure to main- 
tain or produce records or a failure to meet the requirements set forth in 
this section. For purposes of this paragraph, the term “violation” means 
a deviation from the Recordkeeping Compliance Program that involves 
a failure to maintain or produce records or a failure to meet the require- 
ments set forth in this section. 

(c) Application review and approval and certification process—(1) Re- 
view of applications. The Miami regulatory audit field office will process 
the application and will coordinate and consult, as may be necessary, 
with the appropriate Customs Headquarters and field officials. The Mi- 
ami regulatory audit field office will review and verify the information 
contained in the application and may initiate an on-site verification 
prior to approval and certification. If an on-site visit is warranted, the 
Miami regulatory audit field office shall inform the applicant. If addi- 
tional information is necessary to process the application, the applicant 
shall be notified. Customs requests for information not submitted with 
the application or for additional explanation of details will cause a delay 
in the application approval and certification of applicants and may re- 
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sult in the suspension of the application approval and certification pro- 
cess until the requested information is received by Customs. 

(2) Approval and certification. If, upon review, Customs determines 
that the application should be approved and that certification should be 
granted, the Director of the Miami regulatory audit field office shall is- 
sue the certification with all the applicable conditions stated therein. 

(d) Alternatives to penalties—(1) General. If a certified participant in 
the Recordkeeping Compliance Program does not produce a demanded 
entry record for a specific release or provide the information contained 
in the demanded entry record by acceptable alternate means, Customs 
shall, in lieu of a monetary penalty provided for in § 163.6(b), issue a 
written notice of violation to the person as described in paragraph 
(d)(2) of this section, provided that the certified participant is generally 
in compliance with the procedures and requirements of the program 
and provided that the violation was not a willful violation and was not a 
repeat violation. A willful failure to produce demanded entry records or 
repeated failures to produce demanded entry records may result in the 
issuance of penalties under § 163.6(b) and removal of certification un- 
der the program (see § 163.13) until corrective action satisfactory to 
Customs is taken. 

(2) Contents of notice. A notice of violation issued to a participant in 
the Recordkeeping Compliance Program for failure to produce a de- 
manded entry record or information contained therein shall: 

(i) State that the recordkeeper has violated the recordkeeping re- 
quirements; 

(ii) Identify the record or information which was demanded and not 
produced; 

(iii) Warn the recordkeeper that future failures to produce demanded 
entry records or information contained therein may result in the im- 
position of monetary penalties and could result in the removal of the re- 
cordkeeper from the Recordkeeping Compliance Program. 

(3) Response to notice. Within a reasonable time after receiving writ- 
ten notice under paragraph (d)(1) of this section, the recordkeeper shall 
notify Customs of the steps it has taken to prevent a recurrence of the 
violation. 


§ 163.13 Denial and removal of program certification; appeal 
procedures. 


(a) General. Customs may take, and applicants and participants may 
appeal and obtain administrative review of, the following decisions re- 
garding the Recordkeeping Compliance Program provided for in 
§ 163.12: 

(1) Denial of certification for program participation in accordance 
with paragraph (b) of this section; and 

(2) Removal of certification for program participation in accordance 
with paragraph (c) of this section. 

(b) Denial of certification for program participation—(1) Grounds for 
denial. Customs may deny an application for certification for participa- 
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tion in the Recordkeeping Compliance Program for any of the following 
reasons: 

(i) The applicant fails to meet the requirements set forth in 
§ 163.12(b)(3); 

(ii) A circumstance involving the applicant arises that would justify 
initiation of a certification removal action under paragraph (c) of this 
section; or 

(iii) In the judgment of Customs, the applicant appears not to be in 
compliance with Customs laws and regulations. 

(2) Denial procedure. If the Director of the Miami regulatory audit 
field office determines that an application submitted under § 163.12 
should not be approved and that certification for participation in the 
Recordkeeping Compliance Program should not be granted, the Direc- 
tor shall issue a written notice of denial to the applicant. The notice of 
denial shall set forth the reasons for the denial and shall advise the ap- 
plicant of its right to file an appeal of the denial in accordance with para- 
graph (d) of this section. 

(c) Certification removal—(1) Grounds for removal. The certification 
for participation in the Recordkeeping Compliance Program by a certi- 
fied recordkeeper may be removed when any of the following conditions 
are discovered: 

(i) The certification privilege was obtained through fraud or mistake 
of fact; 

(ii) The program participant no longer has a valid bond; 

(iii) The program participant fails on a recurring basis to provide 
entry records when demanded by Customs; 

(iv) The program participant willfully refuses to produce a demanded 
or requested record; 

(v) The program participant is no longer in compliance with the Cus- 
toms laws and regulations, including the requirements set forth in 
§ 163.12(b)(3); or 

(vi) The program participant is convicted of any felony or has com- 
mitted acts which would constitute a misdemeanor or felony involving 
theft, smuggling, or any theft-connected crime. 

(2) Removal procedure. If Customs determines that the certification 
of a program participant should be removed, the Director of the Miami 
regulatory audit field office shall serve the program participant with 
written notice of the removal. Such notice shall inform the program 
participant of the grounds for the removal and shall advise the program 
participant of its right to file an appeal of the removal in accordance 
with paragraph (d) of this section. 

(3) Effect of removal. The removal of certification shall be effective 
immediately in cases of willfulness on the part of the program partici- 
pant or when required by public health, interest, or safety. In all other 
cases, the removal of certification shall be effective when the program 
participant has received notice under paragraph (c)(2) of this section 
and either no appeal has been filed within the time limit prescribed in 
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paragraph (d)(2) of this section or all appeal procedures thereunder 
have been concluded by a decision that upholds the removal action. Re- 
moval of certification may subject the affected person to penalties. 

(d) Appeal of certification denial or removal—(1) Appeal of certifica- 
tion denial. A person may challenge a denial of an application for certifi- 
cation for participation in the Recordkeeping Compliance Program by 
filing a written appeal with the Director, Regulatory Audit Division, 
U.S. Customs Service, Washington, DC 20229. The appeal must be re- 
ceived by the Director, Regulatory Audit Division, within 30 calendar 
days after issuance of the notice of denial. The Director, Regulatory Au- 
dit Division, will review the appeal and will respond with a written deci- 
sion within 30 calendar days after receipt of the appeal unless 
circumstances require a delay in issuance of the decision. If the decision 
cannot be issued within the 30-day period, the Director, Regulatory Au- 
dit Division, will advise the appellant of the reasons for the delay and of 
any further actions which will be carried out to complete the appeal re- 
view and of the anticipated date for issuance of the appeal decision. 

(2) Appeal of certification removal. A certified recordkeeper who has 
received a Customs notice of removal of certification for participation 
in the Recordkeeping Compliance Program may challenge the removal 
by filing a written appeal with the Director, Regulatory Audit Division, 
U.S. Customs Service, Washington, DC 20229. The appeal must be re- 
ceived by the Director, Regulatory Audit Division, within 30 calendar 
days after issuance of the notice of removal. The Director, Regulatory 
Audit Division, shall consider the allegations upon which the removal 
was, based and the responses made thereto by the appellant and shall 
render a written decision on the appeal within 30 calendar days after 
receipt of the appeal. 


APPENDIX TO PART 163—INTERIM (a)(1)(A) LIST 
LIST OF RECORDS REQUIRED FOR THE ENTRY OF MERCHANDISE 
General Information 


(1) Section 508 of the Tariff Act of 1930, as amended (19 U.S.C. 1508), 
sets forth the general recordkeeping requirements for Customs-related 
activities. Section 509 of the Tariff Act of 1930, as amended (19 U.S.C. 
1509) sets forth the procedures for the production and examination of 
those records (which includes, but is not limited to, any statement, dec- 
laration, document, or electronically generated or machine readable 
data). 

(2) Section 509(a)(1)(A) of the Tariff Act of 1930, as amended by title 
VI of Public Law 103-182, commonly referred to as the Customs Mod- 
ernization Act (19 U.S.C. 1509(a)(1)(A)), requires the production, with- 
in a reasonable time after demand by the Customs Service is made 
(taking into consideration the number, type and age of the item de- 
manded) if “such record is required by law or regulation for the entry of 
the merchandise (whether or not the Customs Service required its pre- 
sentation at the time of entry).” Section 509(e) of the Tariff Act of 1930, 
as amended by Public Law 103-182 (19 U.S.C. 1509(e)) requires the 
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Customs Service to identify and publish a list of the records and entry 
information that is required to be maintained and produced under sub- 
section (a)(1)(A) of section 509 (19 U.S.C. 1509 (a)(1)(A)). This list is 
commonly referred to as “the (a)(1)(A) list.” 

(3) The Customs Service has tried to identify all the presently re- 
quired entry information or records on the following list. However, as 
automated programs and new procedures are introduced, these may 
change. In addition, errors and omissions to the list may be discovered 
upon further review by Customs officials or the trade. Pursuant to sec- 
tion 509(g), the failure to produce listed records or information upon 
reasonable demand may result in penalty action or liquidation or reliq- 
uidation at a higher rate than entered. A recordkeeping penalty may 
not be assessed if the listed information or records are transmitted to 
and retained by Customs. 

(4) Other recordkeeping requirements: The importing community 
and Customs officials are reminded that the (a)(1)(A) list only pertains 
to records or information required for the entry of merchandise. An 
owner, importer, consignee, importer of record, entry filer, or other 
party who imports merchandise, files a drawback claim or transports or 
stores bonded merchandise, any agent of the foregoing, or any person 
whose activities require them to file a declaration or entry, is also re- 
quired to make, keep and render for examination and inspection re- 
cords (including, but not limited to, statements, declarations, 
documents and electronically generated or machine readable data) 
which pertain to any such activity or the information contained in the 
records required by the Tariff Act in connection with any such activity, 
and are normally kept in the ordinary course of business. While these 
records are not subject to administrative penalties, they are subject to 
examination and/or summons by Customs officers. Failure to comply 
could result in the imposition of significant judicially imposed penalties 
and denial of import privileges. 

(5) The following list does not replace entry requirements, but is 
merely provided for information and reference. In the case of the list 
conflicting with regulatory or statutory requirements, the latter will 
govern. 


List of Records and Information Required for the Entry of 
Merchandise 


The following records (which include, but are not limited to, any 
statement, declaration, document, or electronically generated or ma- 
chine readable data) are required by law or regulation for the entry of 
merchandise and are required to be maintained and produced to Cus- 
toms upon reasonable demand (whether or not Customs required their 
presentation at the time of entry). Information may be submitted to 
Customs at the time of entry in a Customs authorized electronic or pa- 
per format. Not every entry of merchandise requires all of the following 
information. Only those records or information applicable to the entry 
requirements for the merchandise in question will be required/manda- 
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tory. The list may be amended as Customs reviews its requirements and 
continues to implement the Customs Modernization Act. When a re- 
cord or information is filed with and retained by Customs, the record is 
not subject to recordkeeping penalties, although the underlying backup 
or supporting information from which it is obtained may also be subject 
to the general record retention regulations and examination or sum- 
mons pursuant to 19 U.S.C. 1508 and 1509. (All references, unless 
otherwise indicated, are to the current edition of title 19, Code of Feder- 


al Regulations, as amended by subsequent Federal Register docu- 
ments. ) 


I. General list of records required for most entries. Information shown 


with an asterisk (*) is usually on the appropriate form and filed with 
and retained by Customs: 


§§ 141.11 through Evidence of right to make entry (airway bill/bill of lading or 
141.15 ‘carrier certificate, etc.) when goods are imported on a com- 
mon carrier 


141.19 *Declaration of entry (usually contained on the entry summary 
or warehouse entry) 


§ 141.32 Power of attorney (when required by regulations) 


§ 141.54 Consolidated shipments authority to make entry (if this proce- 
dure is utilized) 


142.3 Packing list (where appropriate) 


§ 
§ 142.4 Bond information (except if § 10.101 or § 142.4(c) applies) 


Parts 4, 18, 122, *Vessel, Vehicle or Air Manifest (filed by the carrier) 
123 


II. The following records or information are required by § 141.61 on 
Customs Form (CF) 3461 or CF 7533 or the regulations cited. 
Information shown with an asterisk (*) is contained on the 
appropriate form and/or otherwise filed with and retained by 
Customs: 


§§ 142.3, 142.3a *Entry Number 
*Entry Type Code 
*Elected Entry Date 
*Port Code 
§ 142.4 *Bond information 
§§ 141.61, 142.3a *Broker/Importer Filer Number 


§§ 141.61, 142.3 *Ultimate Consignee Name and Number/street address of 
premises to be delivered 


§ 141.61 *Importer of Record Number 
*Country of Origin 

§ 141.11 *I1T/BL/AWB Number and Code 
* Arrival Date 

§ 141.61 *Carrier Code 
*Voyage/Flight/Trip 
*Vessel Code/Name 
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*Manufacturer ID Number (for AD/CVD must be actual mfr.) 

*Location of Goods-Code(s)/Name(s) 

“U.S. Port of Unlading 

*General Order Number (only when required by the regula- 
tions) 

*Description of Merchandise 

*HTSUSA Number 

*Manifest Quantity 

*Total Value 

*Signature of Applicant 


III. In addition to the information listed above, the following records or 
items of information are required by law and regulation for the 
entry of merchandise and are presently required to be produced by 
the importer of record at the time the Customs Form 7501 is filed: 


*Entry Summary Date 

*Entry Date 

*Bond Number, Bond Type Code and Surety code 
*Ultimate Consignee Address 

“Importer of Record Name and Address 
*Exporting Country and Date Exported 


*|.T. (In-bond) Entry Date (for IT Entries only) 
*Mode of Transportation (MOT Code) 


*Importing Carrier Name 
Conveyance Name/Number 
*Foreign Port of Lading 

*Import Date and Line Numbers 


*Reference Number 
*HTSUS Number 
§ 141.61 *Identification number for merchandise subject to Anti-dump- 
ing or Countervailing duty order (ADA/CVD Case Number) 
§ 141.61 “Gross Weight 
*Manifest Quantity 
§ 141.61 *Net Quantity in HTSUSA Units 
141.61 *Entered Value, Charges, and Relationship 


§ 141.61 *Applicable HTSUSA Rate, ADA/CVD Rate, I.R.C. Rate, and/or 


Visa Number, Duty, I.R. Tax, and Fees (e.g. HMF, MPF Cot- 
ton) 


Non-Dutiable Charges 


*Signature of Declarant, Title, and Date 
*Textile Category Number 
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§§ 141.83, 141.86 Invoice information which includes, e.g., date, number, mer- 
chandise (commercial product) de scription, quantities, val- 
ues, unit price, trade terms, part, model, style, marks and 
numbers, name and address of foreign party responsible for 
invoicing, kind of currency 

Terms of Sale 
Shipping Quantities 
Shipping Units of Measurements 
Manifest Description of Goods 
Foreign Trade Zone Designation and Status Designation (if 
applicable) 
Indication of Eligibility for Special Access Program (9802/GSP 
CBI) 

§ 141.89 CF 5523 

Part 141 Corrected Commercial Invoice 

§ 141.86(e) Packing List 

§ 


177.8 *Binding Ruling Identification Number (or a copy of the ruling) 
§ 10.102 Duty Free Entry Certificate (9808.00.30009 HTS) 
§ 10.108 Lease Statement 


IV. Documents/records or information required for entry of special 
categories of merchandise (the listed documents or information is 
only required for merchandise entered [or required to be entered] in 
accordance with the provisions of the sections of 19 CFR [the 
Customs Regulations] listed). These are in addition to any 
documents/records or information required by other agencies in 
their regulations for the entry of merchandise: 


§ 4.14 CF 226 Information for vessel repairs, parts and equipment 
§ 7.3(f) CF 3229 Origin certificate for insular possessions 
Shipper’s and importer’s declaration for insular possessions 


Part 10 Documents required for entry of articles exported and re- 
’ I 
turned: 


§§ 10.1 through Foreign shipper’s declaration or master’s certificate, declara- 
10.6 tion for free entry by owner, importer or consignee 


§ 10.7 Certificate from foreign shipper for reusable containers 


§ 10.8 Declaration of person performing alterations or repairs 
Declaration for non-conforming merchandise 


§ 10.9 Declaration of processing 


§ 10.24 Declaration by assembler 
Endorsement by importer 


§§ 10.31, 10.35 Documents required for Temporary Importations Under Bond: 
Information required, Bond or Carnet 


§ 10.36 Lists for samples, professional equipment, theatrical effects 
Documents required for Instruments of 
International Traffic: 


§ 10.41 Application, Bond or TIR carnet 
Note: additional 19 U.S.C. 1508 records: see § 10.41b(e) 


§ 10.43 Documents required for exempt organizations 
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Request from head of agency for 9808.00.10 or 9808.00.20 
HTSUS treatment 
Documents required for works of art 
Declaration of artist, seller or shipper, curator, etc 
Declaration by institution 
Declaration by importer 
USFWS Form 3-177, if appropriate 
Documents/CF 5125 for withdrawal of ship supplies 
Declarations for articles exported and returned 
Documents for commercial! samples, tools, theatrical effects 
Purebred breeding certificate 
Automotive Products certificate 


Master records and metal matrices: detailed statement of cost 
of production 


Declarations for copper fluxing material 
t t 
Declaration of non-beverage ethy! alcohol, ATF permit 


10.101 through Stipulation for government shipments and/or certification for 
t oS 
0.102 government duty-free entries, etc 


10.107 Report for rescue and relief equipment 
15 CFR Part 301 Requirements for entry of scientific and educational apparatus 
10.121 Certificate from USIA for visual/auditory materials 


Declaration of actual use (When classification involves actual 
use) 


End Use Certificate 
l1through Documents, etc. required for entries of GSP merchandise, GSP 
Declaration (plus supporting documentation) 
Evidence of direct shipment 
Certificate of importer of crude petroleum 
10.180 Certificate of fresh, chilled or frozen beef 
§ 10.183 Civil aircraft parts/simulator documentation and certifications 


§§ 10.191 through Documents, etc. required for entries of CBI merchandise, CBI 
10.198 declaration of origin (plus supporting information) 


§ 10.194 Evidence of direct shipment 
{[§ 10.306 Evidence of direct shipment for CFTA] 


{{§ 10.307 Documents, etc. required for entries under CFTA Certificate of 
origin of CF 353] 


{tCFTA provisions are suspended while NAFTA remains in effect. See part 181] 
2.€ European Community cheese affidavit 

HHS permit for milk or cream importation 

Notice of arrival for plant and plant products 

APHIS Permit animal viruses, serums and toxins 


HHS license for viruses, toxins, antitoxins, etc. for treatment of 
man 


§ 12.23 Notice of claimed investigational exemption for a new drug 





2.26 through 


31 


12.99 


104 through 


A 
104i 


105 through 
109 


10 


18 through 
27 


§ 54.5 

§ 54.6(a) 

Part 114 

Part 115 

Part 128 

§ 128.21 

§ 132.23 

§ 133.21(b)(6) 

§§ 134.25, 134.36 


§ 141.88 
§ 141.89 
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Necessary permits from APHIS, FWS & foreign government 


5 


certificates when required by the applicable regulation 
Chop list, proforma invoice and release permit from HHS 
Certificate of match inspection and importer’s declaration 
Certificate of origin/declarations for goods made by forced labor, 
etc 
Shipper’s declaration, official certificate for seal and otter skins 
Motor vehicle declarations 
Boat declarations(CG-—5096) and USCG exemption 
FDA form 2877 and required declarations for electronics prod 
ucts 
Declarations for switchblade knives 
Cultural property declarations, statements and certificates of 


origin 


Pre-Columbian monumental and architectural sculpture and 
murals 
Certificate of legal exportation 
Evidence of exemption 


Pesticides, etc. notice of arrival 


Toxic substances: TSCA statements 


Textiles & textile products 
Single country declaration 
Multiple country declaration 
VISA 


NAFTA textile requirements 


Province of first manufacture, export permit number and fee 
status of softwood lumber from Canada 


Declaration by importer of use of certain metal articles 
Re-Melting Certificate 

Carnets (serves as entry and bond document where applicable) 
Container certificate of approval 

Express consignments 

*Manifests with required information (filed by carrier) 
Acknowledgment of delivery for mailed items subject to quota 


Consent from trademark or trade name holder to import other- 
wise restricted goods 


Certificate of marking; notice to repacker 
Computed value information 


Additional invoice information required for certain classes of 
merchandise including, but not limited to: 

Textile Entries: Quota charge Statement, if applicable in- 
cluding Style Number, Article Number and Product 

Steel Entries Ordering specifications, including but not 
limited to, all applicable industry standards and mill 
certificates, including but not limited to, chemical com- 
position. 
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Documents required for appraisement entries 
Bills, statements of costs of production 
Value declaration 


§ 143.23 Informal entry: commercial invoice plus declaration 
§ 144.12 Warehouse entry information 
§ 145.11 Customs Declaration for Mail, Invoice 


§ 145.12 Mail entry information (CF 3419 is completed by Customs but 
formal entry may be required.) 


Part 148 Supporting documents for personal importations 
Part 151, subpart B Scale Weight 
Part 151, subpart B Sugar imports sampling/lab information (Chemical Analysis) 


Part 151, subpart C Petroleum imports sampling/lab information Out turn Report 
24. to 25.—Reserved 


Part 151, subpart E Wool and Hair invoice information, additional documents 
Part 151, subpart F Cotton invoice information, additional documents 
§ 181.22 NAFTA Certificate of origin and supporting records 


19 U.S.C. 1356k Coffee Form O (currently suspended) 


Other Federal and State Agency Documents 


State and Local Government Records 


Other Federal Agency Records (See 19 CFR Part 12, 19 U.S.C. 1484, 
1499) 


Licenses, Authorizations, Permits 
Foreign Trade Zones 
146.32 Supporting documents to CF 214 


PART 178—APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 


1. The authority citation for Part 178 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by adding a new listing to the table in nu- 
merical order to read as follows: 


§ 178.2 Listing of OMB control numbers. 


19 CFR Section Description OMB Control No 


* ~ * * 


Part 163 General recordkeeping and re- 151-0214 
cord production require- 
ments. 


* 
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PART 181—NORTH AMERICAN FREE TRADE AGREEMENT 
1. The authority citation for Part 181 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 3314. 


2. In § 181.12, the introductory text of paragraph (a)(1) is amended 
by removing the words “all records” and adding, in their place, the 
words “the Certificate (or a copy thereof) and all other records”, and 
paragraph (b)(1) is amended by removing the reference “§ 162.1d” and 
adding, in its place, the reference “part 163”. 

3. In § 181.13, a new sentence is added at the end to read as follows: 


§ 181.13 Failure to comply with requirements. 

* * * Such measures may include the imposition of penalties pursuant 
to 19 U.S.C. 1508(e) for failure to retain records required to be main- 
tained under § 181.12. 

4. In § 181.22, the second sentence of paragraph (a) is amended by re- 
moving the reference “§ 162.la(a)” and adding, in its place, the refer- 
ence “§ 163.1(a)”. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: May 26, 1998. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 10, 1998 (63 FR 32916)] 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 4-1998) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names, recorded 
with the U.S. Customs Service during the month of April 1998 follow. 
The last notice was published in the CUSTOMS BULLETIN on May 6, 1998. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W,, Ronald 
Reagan Building —3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: June 10, 1998. 


JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


COUNTRY OF ORIGIN MARKING RULES FOR TEXTILES AND 
TEXTILE PRODUCTS ADVANCED IN VALUE, IMPROVED IN 
CONDITION, OR ASSEMBLED ABROAD 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: This notice advises the public that Customs is proposing a 
new interpretive rule concerning the country of origin rules for certain 
imported textiles and textile products. It is Customs’ proposed position 
that 19 CFR 12.130(c) should not control for purposes of country of ori- 
gin marking of textiles and textile products, and that Chapter 98, Sub- 
chapter II, U.S. Note 2(a), Harmonized Tariff Schedule of the United 
States (HTSUS), does not apply for country of origin marking purposes. 


DATES: Comments must be received on or before August 14, 1998. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Monika Brenner, Spe- 
cial Classification and Marking Branch, Office of Regulations and Rul- 
ings (202-927-1675). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On May 9, 1984, the President issued Executive Order 12475 to ad- 
dress a number of problems that had arisen in the context of the U.S. 
textile import program. These problems included (1) the absence of spe- 
cific regulatory standards for determining the origin of imported tex- 
tiles and textile products for purposes of textile agreements and (2) an 
ever increasing number and variety of instances in which attempts 
were made to circumvent and frustrate the objectives of the United 
States textile import program and the bilateral and multilateral textile 
agreements negotiated thereunder. Section 1(a) of that Executive Or- 
der instructed the Secretary of the Treasury, in accordance with policy 
guidance provided by the Committee for the Implementation of Textile 
Agreements (CITA) to issue regulations governing the entry of textiles 
and textile products subject to section 204 of the Agricultural Act of 
1956, as amended (7 U.S.C. 1854). 

By T.D. 85-38, published in the Federal Register on March 5, 1985 (50 
FR 8710), Customs adopted as a final rule interim amendments to 
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Part 12 of the Customs Regulations (19 CFR Part 12), which involved 
the addition of a new section 12.130 that established criteria to be used 
in determining the country of origin of imported textiles and textile 
products for purposes of multilateral or bilateral textile agreements en- 
tered into by the United States pursuant to section 204, Agricultural 
Act of 1956, as amended. In that final rule document, Customs stated 
that the principles of origin contained in section 12.130 are applicable 
to merchandise for all purposes, including duty and marking. In T.D. 
90-17 (55 FR 7303, March 1, 1990), which involved a change of practice 
to conform several previously published Customs positions to certain 
provisions within 19 CFR 12.130, Customs again stated that the criteria 
set forth in 19 CFR 12.130 should be used in making country of origin 
determinations for all Customs purposes, including determinations for 
purposes of country of origin marking and for assessing duty on im- 
ported articles. 

Paragraph (c) of section 12.130 operates as an exception to the basic 
country of origin rule set forth in paragraph (b) of section 12.130. Para- 
graph (c)(1) of section 12.130 specifically provides, in part, that in order 
to have: 


a single country of origin for a textile or textile product, notwith- 
standing paragraph (b), merchandise which falls within the pur- 
view of Chapter 98, Subchapter II, Note 2, Harmonized Tariff 
Schedule of the United States, may not, upon its return to the US., 
be considered a product of the U.S. 


Furthermore, 19 CFR 12.130(c)(1) provides that: 


Chapter 98, Subchapter II, Note 2, Harmonized Tariff Schedule of 
the United States, provides that any product of the U.S. which is re- 
turned after having been advanced in value or improved in condi- 
tion abroad, or assembled abroad, shall be a foreign article for the 
purposes of the Tariff Act of 1930, as amended. 


Paragraph (c)(2) of section 12.130, added by T.D. 93-27 (58 FR 19347, 
April 14, 1993), accords essentially the same treatment to products of 
insular possessions. 

In T.D. 95-69, published at 60 FR 46188 (September 5, 1995), Cus- 
toms issued final amendments to the Customs Regulations (set forth 
principally at 19 CFR 102.21) to implement the provisions of section 
334 of the Uruguay Round Agreements Act (URAA) regarding the 
country of origin of textile and apparel products, that are to be used for 
purposes of the Customs laws (including the marking statute, section 
304, Tariff Act of 1930, as amended (19 U.S.C. 1304)) and the adminis- 
tration of quantitative restrictions and except as otherwise provided for 
by statute. T.D. 95-69 also amended 19 CFR 12.130(b), (d), and.(e)(1) to 
clarify that the origin of textile and apparel products covered by 19 CFR 
102.21 are determined pursuant to that regulatory provision. Since 
T.D. 95-69 did not amend 19 CFR 12.130(c)(1) or (2), and since T.D. 
85-38 and T.D. 90-17 reflected the Customs position that 19 CFR 
12.130 should be used in making country of origin determinations for 
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all Customs purposes, including determinations for purposes of coun- 
try of origin marking, 19 CFR 12.130(c) still applies to products of the 
United States or insular possessions advanced in value, improved in 
condition, or assembled abroad for purposes of country of origin mark- 
ing. 

In connection with the development of the final NAFTA Marking 
Rules (T.D. 96-48, published at 61 FR 28932, June 6, 1996), Customs 
stated in a notice of proposed rulemaking, published at 60 FR 22312, 
22318 (May 5, 1995), that it had reconsidered the position originally set 
forth in the interim NAFTA Marking Rules (T.D. 94-4, published at 
59 FR 110, January 3, 1994) that Chapter 98, Subchapter II, U.S. Note 
2(a), HTSUS, has application for general country of origin purposes, in- 
cluding marking. [Chapter 98, Subchapter II, U.S. Note 2(a), HTSUS, is 
identical to the U.S. Note 2 referred to in 19 CFR 12.130(c); subsequent 
to the promulgation of 19 CFR 12.130(c), U.S. Note 2 was divided into 
two paragraphs, U.S. Note 2(a) and (b). U.S. Note 2(b) provides a special 
preferential tariff treatment only for goods imported. from countries 
listed in General Note 7, HTSUS, that are made wholly from U.S. mate- 
rials and ingredients. U.S. Note 2(b) is not applicable and totally unre- 
lated to this proposal. See H.R. Conf. Rep. No. 650, 101st Cong., 2d Sess. 
133, reprinted in 1990 U.S. Code & Admin. News 928, 1023; and sub- 
heading 9802.00.8040, HTSUS]. Accordingly, in order to reflect the re- 
considered position of Customs reflected in the May 5, 1995 notice of 
proposed rulemaking, the final NAFTA Marking Rules document in- 
cluded the removal of 19 CFR 102.14 and 19 CFR 10.22. Section 102.14 
provided that no good last advanced in value or improved in condition 
outside the United States has United States origin, and section 10.22 
provided that the country of origin of assembled goods entitled to a duty 
allowance under subheading 9802.00.80, HTSUS, was the country of 
assembly for marking purposes. 

Accordingly, since Customs has already stated that Chapter 98, Sub- 
chapter II, U.S. Note 2(a), HTSUS, no longer applies for country of ori- 
gin marking purposes, Customs proposes to adopt a new position that 
19 CFR 12.130(c) does not apply for purposes of country of origin mar- 
king. However, 19 CFR 12.130(c) will still be applicable for all other 
purposes specified in T.D. 85-38 and T.D. 90-17, since T.D. 95-69 as 
stated above did-not repeal 19 CFR 12.130(c). 

It should be noted that this change does not exempt textile and appar- 
el products imported into the United States from the labeling require- 
ments of the Textile Fiber Products Identification Act, 15 U.S.C. 70, 
enforced by the Federal Trade Commission. For example, the Rules and 
Regulations under the Textile Fiber Products Identification Act, 16 
CFR 303.33(a)(1), provides that unless exempt under section 12 of that 
Act, each imported textile fiber product shall be labeled with the name 
of the country where such imported product was processed or manufac- 
tured. Therefore, once it is determined under the proposed new position 
set forth herein that an imported textile or apparel product is not re- 
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quired to be marked in accordance with 19 U.S.C. 1304, as implemented 
by 19 CFR 102.21, the imported textile or apparel product would still be 
required to be labeled in accordance with the Textile Fiber Products 
Identification Act. 


AUTHORITY 
This notice is published in accordance with section 177.9, Customs 
Regulations (19 CFR 177.9). 


COMMENTS 

Before adopting this proposed change in position, consideration will 
be given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), section 1.4, Trea- 
sury Department Regulations (31 CFR 1.4), and section 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
1300 Pennsylvania Avenue, N.W,, Washington, D.C. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 
Approved: May 26, 1998. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, June 15, 1998 (63 FR 32697)] 


PROCEDURES IF THE GENERALIZED SYSTEM OF 
PREFERENCES PROGRAM EXPIRES 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: The Generalized System of Preferences (GSP) is a renew- 
able preferential trade program that allows the eligible products of des- 
ignated developing countries to directly enter the United States free of 
duty. The GSP is currently scheduled to expire at midnight on June 30, 
1998, unless its provisions are extended by Congress. This document 
provides notice to importers that claims for duty-free treatment under 
the GSP may not be made for merchandise entered or withdrawn froma 
warehouse on or after July 1, 1998, ifthe program is not extended before 
that date. This document also sets forth mechanisms to facilitate re- 
funds, should the GSP be renewed with retroactive effect. 


DATE: The plan set forth in this document will become effective as of 


July 1, 1998, if Congress does not extend the GSP program before that 
date. 
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FOR FURTHER INFORMATION CONTACT: 


For specific questions relating to the Automated Commercial System: 


Arthur Versich, Office of Automated Commercial System, 
703-921-7117. 


For general operational questions: 
Formal entries John Pierce, 202-927-1249; 
Informal entries .......... Thomas Wygant, 202-927-1167; 


Wiel GHEFICS 2... oS ks ee Robert Woods, 202-927-1236; 
Passenger claims Michael Perron, 202-927-1325. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 501 of the Trade Act of 1974 (the Act), as amended (19 U.S.C. 
2461), authorizes the President to establish a Generalized System of 
Preferences (GSP) to provide duty-free treatment for eligible articles 
imported directly from designated beneficiary countries. Beneficiary 
developing countries and articles eligible for duty-free treatment under 
the GSP are designated by the President by Presidential Proclamation 
in accordance with sections 502(a) and 503(a) of the Act (19 U.S.C. 
2462(a) and 2463(a)). Pursuant to 19 U.S.C. 2465(a), as amended by sec- 
tion 981 of Public Law 105-34, 111 Stat. 902, duty-free treatment under 
the GSP is presently scheduled to expire on June 30, 1998. 

Congress is currently considering whether to extend the GSP pro- 
gram. If Congress does not pass legislation renewing the GSP before 
midnight, June 30, 1998, no claims for duty-free treatment under the 
program will be allowed on entries made after that time. If legislation is 
enacted but does not become effective before the GSP expires, language 
may be included that could renew the GSP with retroactive effect back 
to the date of its present expiration. 

Recognizing the effect that renewing GSP duty treatment with retro- 
active effect has on both importers, who must request refunds of duties 
deposited, and Customs, which must liquidate or reliquidate eligible en- 
tries, Customs developed a mechanism to facilitate certain refunds. Set 
forth below is Customs plan that will be implemented on July 1, 1998, if 
the GSP has not been extended by that date. 


FORMAL ENTRIES 
Claims—Duties must be deposited 


No claims for duty-free treatment under the GSP may be made for 
merchandise entered, or withdrawn from warehouse for consumption 
on or after July 1, 1998. Duties at the most-favored-nation rate must be 
deposited, or a claim may be made under another preferential program 
for which the merchandise may qualify (for example, the Andean Trade 
Preference Act or the Caribbean Basin Economic Recovery Act). 

When the GSP expires, Customs will employ an electronic mecha- 
nism that will allow the timely processing of refunds of duties deposited 
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on eligible entries without requiring further action by the electronic fil- 
er. Entry summaries filed after June 30, 1998, with the Special Program 
Indicator (SPI) for the GSP (the letter “A”) used as a prefix to the tariff 
number for all merchandise that would qualify for the GSP were the 
GSP still in effect will be accepted with deposited duties, and should the 
GSP be renewed with retroactive effect, the duties deposited with these 
entries will be refunded without further action by the filer. In effect, use 
of the SPI “A” will constitute an importer’s request for a refund of duties 
paid for GSP line items should the GSP be renewed with retroactive ef- 
rect. 

Although the Customs Automated Commercial System (ACS) will be 
reprogrammed to accept the use of the SPI “A” with the payment of duty, 
the Automated Broker Interface (ABI) with the ACS will not be so re- 
programmed. Accordingly, those filers that utilize the ABI who wish to 
continue utilizing the SPI “A” for purposes of receiving an automatic 
GSP refund should the GSP be renewed with retroactive effect will have 
to reprogram their software to accept the submission of estimated du- 
ties with the SPI “A” designation on entries. (ABI filers who do not wish 
to reprogram their software will be required to request refunds in 
writing to the appropriate port director identifying the affected entry 
numbers if the GSP is renewed with retroactive effect). While repro- 
gramming is strictly voluntary, continued use of the SPI “A” has some 
benefits: one already mentioned is that the filer will not have to request 
a refund of deposited duties in writing should the GSP be renewed with 
retroactive effect; another is that ACS will perform its usual edits on the 
information transmitted by the filer, thereby ensuring that GSP claims 
are for acceptable country/tariff combinations and eliminating the 
need for numerous statistical corrections. 

Importers may not use the SPI “A” if they intend to later claim draw- 
back. To claim both this refund and drawback would be to request a re- 
fund in excess of duties actually deposited. Importers who are unsure as 
to whether they will claim drawback are advised not to use the SPI “A”. 
If the GSP is renewed with retroactive effect, and they have not yet 
claimed drawback, they may request a refund by writing to the port di- 
rector at the port of entry. If the GSP is not renewed with retroactive 
effect, they will still have the option of filing a drawback entry. 


Refunds 
1. Automatic 


Should the GSP be renewed with retroactive effect, then Customs will 
liquidate or reliquidate all affected ABI entry summaries with a refund 
for the GSP line items. If an ABI entry summary was filed with the SPI 
“A”, then no further action need be taken by the filer to request a refund. 


2. Need for written request 


If an ABI entry summary was filed without the SPI “A”, then the re- 
quest for a refund must be in writing. Further, all non-ABI filers must 
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request refunds in writing. Instructions on how to request a refund in 
writing will be issued if the GSP is renewed with retroactive effect. 


INFORMAL ENTRIES 


Refunds on informal entries filed through the ABI with the SPI “A” 
designation will be processed in accordance with the automatic refund 
procedure outlined above. 


Baggage declarations and non-ABI informals 


When merchandise is presented for clearance, travelers and import- 
ers will be advised verbally or by a written notice that they may be eligi- 
ble for a refund of GSP duties. Travelers/importers may write a 
statement directly on their Customs declarations (CF 6059B) or infor- 
mal entries (CF 363) indicating their desire for a refund. Then should 
the GSP be renewed with retroactive effect, no further action need be 
taken by the importer to request a refund. Failure to request a refund at 
this time and in this manner dves not operate to bar a written request in 
the future. 


Mail entries 


Should the GSP be renewed with retroactive effect, those addressees 
who received GSP eligible merchandise (identified on the CF 3419A, 
(Mail Entry)) may be eligible for a refund of GSP duties and should sub- 
mit a separate written claim for a refund. The request for the refund 
and a copy of the CF 3419A should be submitted to the appropriate In- 


ternational Mail Branch identified at the bottom right-hand corner of 
the CF 3419A. (The copy of the CF 3419A must be included with the re- 
quest, as the information contained on the form will be the only record 
of the GSP merchandise entered and whether the duties and fees were 
paid). 

Dated: June 10, 1998. 


Louis E. SAMENFINK, 
Acting Assistant Commissioner, 
Field Operations. 
{Published in the Federal Register, June 16, 1998 (63 FR 32911)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 10, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF THYROTROPIN-RELEASING 
HORMONE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of the hormone thyrotropin-releasing hormone (CAS # 
24305-27-9) under the Harmonized Tariff Schedule of the United 
States (Annotated) (HTSUSA). Comments are invited on the correct- 
ness of the proposed ruling. 


DATE: Comments must be received on or before July 24, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch, (202) 927-2346. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of thyrotropin-releasing hormone. 

In New York Ruling Letter (NY) A85122, issued on July 3, 1996, Cus- 
toms ruled that thyrotropin-releasing hormone was classified under 
subheading 2937.10.0000, HTSUSA, the provision for pituitary (ante- 
rior) or similar hormones and their derivatives. NY A85122 is set forth 
as “Attachment A” to this document. 

Upon review of this ruling, Customs has discovered an error in the 
classification of thyrotropin-releasing hormone. This product should 
have been classified in subheading 2937.99.9550, HTSUSA, the residu- 
al provision for hormones not classified elsewhere. 

Thyrotropin-releasing hormone is a hypothalamic neurohormone 
which stimulates the release and synthesis of thyrotropin. The Merck 
Index, 12th ed. As a hormone, it must be classified in one of the three 
subheadings of heading 2937, HTSUSA: pituitary hormones, adrenal 
cortical hormones, or other. Inasmuch as it is produced in the hypothal- 
amus, thyrotropin-releasing hormone is not properly classified as a pi- 
tuitary hormone. Since thyrotropin-releasing hormone is not properly 
classified as an adrenal cortical hormone, it belongs in the residual pro- 
vision. Within the residual provision, thyrotropin-releasing hormone is 
best classified in subheading 2937.99.9550, HTSUSA, as “other: other” 
because it is neither insulin nor an estrogen and it is not otherwise spe- 
cifically provided for by an eo nomine provision in subheading 2937.99. 

Customs intends to revoke NY A85122 to reflect the proper classifica- 
tion of thyrotropin-releasing hormone. Before taking this action, we 
will give consideration to any written comments timely received. Pro- 
posed Headquarters Ruling Letter (HQ) 960413, revoking NY A85122, 
is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: June 8, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE 
New York, NY, July 3, 1996 
CLA-2-29:RR:NC:FC:238 A85122 
Category: Classification 
Tariff No. 2937.10.0000 
Ms. JOAN VON DOEHREN 
INTERCHEM CORPORATION 


1 D > RT ; 
120 Route 17 North 


PO Box 1579 

Paramus, NJ 07653-1579 

Re: The tariff classification of Thyrotropin Releasing Hormone (CAS-24305-27-9), 
in bulk form, from Belgium. 


DEAR MS. VON DOEHREN 


In your letter dated June 20, 1996, you requested a tariff classification ruling. 

According to the Merck Index (twelfth edition), the subject product, thyrotropin releas- 
ing hormone (“thyrotrophin” is INN and BAN), is a hypothalamic neurohormone which 
stimulates the release and synthesis of thyrotropin (a hormone produced by the anterior 
lobe of the pituitary gland) from the anterior pituitary via the hypophyseal portal system. 
It was the first of the hypothalamic regulatory hormones to be isolated, characterized, and 
synthesized. 

The applicable subheading for the subject product, imported in bulk form, will be 
2937.10.0000, Harmonized TariffSchedule of the United States (HTS), which provides for: 
“Pituitary (anterior) or similar hormones, and their derivatives.” The rate of duty will be 
free 

This merchandise may be subject to the regulations of the Food and Drug Administra- 


tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (301) 443-6553. 


This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Cornelius Reilly at 
212-466-5770 


ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 960413 MGM 
Category: Classification 
Tariff No. 2937.99.9550 
Ms. JOAN VON DOEHREN 
INTERCHEM CORPORATION 
120 Route 17 North 
PO. Box 1579 
Paramus, NJ 07653-1579 
Re: Thyrotropin-releasing hormone (CAS # 24305-27-9); NY A85122. 
DEAR MS. VON DOEHREN 

This office has determined that New York Ruling Letter (NY) A85122, issued to you on 
July 3, 1996, concerning the tariff classification of thyrotropin-releasing hormone, is in er- 
ror. Therefore, this ruling revokes NY A85122. 

Facts: 

In NY A85122, Customs ruled that thyrotropin-releasing hormone would be properly 
classified under subheading 2937.10.0000, Harmonized Tariff Schedule of the United 
States (Annotated) (HTSUSA), which provides for pituitary (anterior) or similar hor- 
mones, and their derivatives. 

Upon review of this ruling, Customs has discovered an error in the classification of thy- 
rotropin-releasing hormone. This product should have been classified in subheading 
2937.99.9550, HTSUSA, which provides for other hormones and their derivatives * * *: 
other: other: other. 


Issue: 


Whether thyrotropin-releasing hormone is classified in subheading 2937.10.0000, 


HTSUSA, the provision for pituitary (anterior) or similar hormones, and their derivatives 
or in subheading 2937.99.9550, HTSUSA, the residual provision. 
Law and Analysis: 

Merchandise imported into the United States is classified under the HTSUSA. Tariff 
classification is governed by the principles set forth in the General Rules of Interpretation 
(GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUSA and are to be considered statutory provisions of law for 
all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing tothe terms of those subheadings, any related subheading notes and mutatis mutandis, 
to the GRIs. 

This matter is governed by GRI 6, in that the choice in classification is between two sub- 
headings within heading 2937, HTSUSA. Subheading 2937.10.0000, HTSUSA, provides 
for “pituitary (anterior) or similar hormones, and their derivatives” while subheading 
2937.99.9550, HTSUSA, provides for “other hormones and their derivatives * * *: other: 
other: other.” Thyrotropin-releasing hormone is a hypothalamic neurohormone which 
stimulates the release and synthesis of thyrotropin. The Merck Index, 12th ed. As a hor- 
mone, thyrotropin-releasing hormone must be classified in one of the three subheadings of 
heading 2937, HTSUSA: pituitary hormones, adrenal cortical hormones, or other. Inas- 
much asit is produced in the hypothalamus, thyrotropin-releasing hormoneis not properly 
classified as a pituitary hormone. Since thyrotropin-releasing hormone is not properly 
classified as an adrenal cortical hormone, it belongs in the residual provision. Within the 
residual provision, thyrotropin-releasing hormone is best classified in subheading 
2937.99.9550, HTSUSA, as “other: other” because it is neither insulin nor an estrogen and 


it is not specifically otherwise. provided for by an eo nomine provision in subheading 
2937.99. 
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Holding 
Thyrotropin-releasing hormone is properly classified in subheading 2937.99.9550, 
HTSUSA 
NY A85122 is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO BUYING COMMISSIONS 


ACTION: Notice of proposed modification of valuation ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises 
parties that Customs intends to modify a ruling letter concerning the 
appraisement of imported merchandise in which a buying commission 
was considered dutiable. Comments are invited concerning the correct- 
ness of the proposed ruling. 


DATE: Comments must be received on or before July 24, 1998. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Value Branch, 1300 
Pennsylvania Avenue, N.W. Washington, D.C. 20229. Comments sub- 
mitted may be inspected at the Office of Regulations and Rulings. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Value 
Branch, Office of Regulations and Rulings (202) 927-2399. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 1038-182, 107 Stat. 2057, 2186 (1993), this notice advises 
parties that Customs intends to modify a ruling letter concerning the 
appraisement of imported merchandise in which a buying commission 
was considered dutiable. 

In Headquarters Ruling Letter (HRL) 545519, issued June 30, 1994, 
by the Director, Commercial Rulings Division, Office of Regulations 
and Rulings, it was held that buying commissions calculated by deduct- 
ing an amount from the total FOB invoice value, were dutiable as part 
of the price actually paid or payable for the imported merchandise in ac- 
cordance with section 402(b) of the Tariff Act of 1930, as amended by 
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the Trade Agreements Act of 1979 (TAA), codified at 19 U.S.C. 1401a. 
This ruling is set forth as Attachment A to this document. 

The preferred method of appraising merchandise imported into the 
United States is transaction value pursuant to section 402(b) of the 
TAA. Section 402(b)(1) of the TAA provides, in pertinent part, that the 
transaction value of imported merchandise is the “price actually paid or 
payable for the merchandise when sold for exportation to the United 
States” plus the enumerated statutory additions. 

The “price actually paid or payable” is defined in section 402(b)(4)(A) 
of the TAA as the “total payment (whether direct or indirect, and exclu- 
sive of any costs, charges, or expenses incurred for transportation, in- 
surance, and related services incident to the international shipment of 
the merchandise * * *) made, or to be made, for the imported merchan- 
dise by the buyer to, or for the benefit of, the seller.” 

Bona fide buying commissions are not an addition to the price actual- 
ly paid or payable. Pier 1 Imports, Inc. v. United States, 13 CIT 161, 164, 
708 F. Supp. 351, 354 (1989); Rosenthal-Netter, Inc. v. United States, 12 
CIT 77, 78, 679 F. Supp. 21, 23 (1988); Jay-Arr Slimwear, Inc. v. United 
States, 12 CIT 133, 136, 681 F. Supp. 875, 878 (1988). 

Customs intends to modify HRL 545519 and issue a ruling letter 
holding that insofar as the bona fides of the agency relationship have 
been substantiated and the submitted manufacturer’s invoice reflects 
the price actually paid or payable without the commissions, such pay- 
ments are non-dutiable. This finding is consistent with HRL 545624, 
issued October 25, 1994, where Customs found that since the manufac- 
turers’ invoice prices did not include an amount for commissions and 
there was no indication that the additional amounts paid for the buying 
agent’s services inured to, or for the benefit of, the seller, such commis- 
sions were not part of the transaction value of the merchandise. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying HRL 
545519 is set forth as Attachment B to this document. 


Dated: June 10, 1998. 


THOMAS LOBRED, 
Acting Director, 
International Trade Compliance Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE, 
Washington, DC, June 30, 1994. 


VAL CO:R:C:V 545519 er 


Category: Valuation 
TRICT DIRECTOR 


DISTRICT 


2st for Internal Advice 105/93 Concerning the Dutiability of Certain Commis- 


Thisis in response to your memorandum dated December 10, 1993, forwardinga request 


for internal advice dated July 27, 1993, submitted by Billy J. Gwin of Geo. S. Bush & Co., 
Inc. on behalf of their client, Ace Novelty Co. (“Ace”). We regret the delay in responding. 


F cts 


The dutiability of the buying commissions paid by Ace to various buying agents has been 
a matter of disagreement between Customs’ offices at Seattle, Los Angeles and Chicago. It 
is Seattle’s position that the buying commissions are not dutiable; however, both Los An- 
geles and Chicago disagree, believing that the monies paid tothe buying agents are dutiable 
as part of the price actually paid or payable for the imported merchandise. 

It is the practice of the buying agents to prepare the invoices itemizing the imported mer- 
chandise. The invoices identify ACE as the purchaser and consignee, and specify that the 
merchandise was shipped on purchaser’s account and risk. The invoices also identify the 
manufacturer from whom the merchandise is purchased and the number of the purchase 
order originally issued from ACE that initiated the sale between the manufacturer and 
ACE. Next to each merchandise itemization, a unit price appears, which price includes the 
12 percent (12%) buying commission payable to the buying agent responsible for preparing 
the invoice. The last page of the invoice reveals a total FOB (country of exportation) value, 
commission included. Below the total FOB value, the amount for the buying commission is 
identified and is calculated at 12 percent (12%) of the total FOB (country of exportation) 
value. Underneath the amount for the buying commission is the figure representing the 
FOB value less the buying commission, which amount is described on the invoice as the 
total Ex-factory value 

Because the amounts for the commissions are included in the itemized unit value 
amounts listed on the invoice prepared by the buying agent, and are deducted from the total 
FOB invoiced value, it is Los Angeles’ and Chicago’s position that the buying commissions 
constitute part of the price actually paid or payable for the merchandise. Seattle’s position 
is that before any commission may be considered nondutiable, the bona fides of the claimed 
agency relationship between the buyer and the agent must be examined, and that if Cus- 
toms is satisfied that the buying commissions are bona fide, then the fact that the commis- 
sion amounts are included in the invoiced unit values, and deducted from the total FOB 
invoiced value, does not disqualify them from nondutiable status. 


Issue 


Whether buying commissions calculated based on a percentage of the total invoiced FOB 
value, and deducted from the total invoiced FOB value, are deductible from the price actu- 
ally paid or payable. 

Law and Analysis: 


We assume the merchandise is appraised under transaction value as provided for under 
section 402(b) of the Tariff act of 1930, as amended by the Trade Agreements Act of 1979 
(TAA; 19 U.S.C. 1401a). Section 402(b)(1) of the TAA provides, in pertinent part, that the 
transaction value of imported merchandise is the “price actually paid or payable for the 
merchandise when sold for exportation to the United States”, plus enumerated additions 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether director or indirect, and exclusive of any costs, charges, or ex- 
penses incurred for transportation, insurance, and related services incident to the interna- 
tional shipment of the merchandise * * *) made, or to be made, for the imported 
merchandise by the buyer to, or for the benefit of, the seller.” 





U.S. CUSTOMS SERVICE 121 


Bona fide buying commissions are not an addition to the price actually paid or payable. 
Pier 1 Imports, Inc. v. United States, 708 F.Supp. 351, 354, 13 CIT 161, 164 (1989); Rosen- 
thal-Netter, Inc. v. United States, 679 FSupp. 21, 23 12 CIT 77, 78 (1988); Jay-Arr Slim- 
wear, Inc. v. United States, 681 FSupp. 875, 878, 12 CIT 133 136 (1988). 

The existence of a bona fide buying commission depends upon the relevant factors of the 
individual case. Eg., J.C. Penney Purchasing Corp. v. United States, 451 FSupp. 973, 983 
(Cust. Ct. 1978). The importer has the burden of proving the existence of bona fide buying 
commissions. Rosenthal-Netter, 679 FSupp. at 23; New Trends, Inc. v. United States, 645 
FSupp. 957, 960, 10 CIT 637 (1986). 

In a general notice published in the CUSTOMS BULLETIN on March 15, 1989, Customs pro- 
vided an explanation of its position on buying commissions. The following excerpts illus- 
trate that position: 


While bona fide buying commissions are nondutiable, evidence must be submitted to 
Customs which clearly establishes that fact. In this regard, Headquarters Ruling Let- 
ter 542141, dated September 29, 1980, also cited as TAA No. 7, provides: 
* * * an invoice or other documentation from the actual foreign seller to the agent 
would be required to establish that the agent is not a seller and to determine the 
price actually paid or payable to the seller. Furthermore, the totality of the evi- 
dence must demonstrate that the purported agent is in fact a bona fide buying 
agent and not a selling agent or an independent seller. 


In determining whether an agency relationship exists, the primary consideration is the 
right of the principal to control the agent’s conduct with respect to those matters entrusted 
to the agent. J.C. Penney, 451 at 983. The existence of a buying agency agreement has been 
viewed as supporting the existence of a buying agency relationship. Dorco Imports v. 
United States, 67 Cust. Ct. 503, 512, R.D. 11753 (1971). In addition, the courts have ex- 
amined such factors as: whether the purported agents’ actions were primarily for the bene- 
fit of the principal; whether the principal or the agent was responsible for the shipping and 
handling and the costs thereof; whether the importer could have purchased directly from 
the manufacturers without employing an agent; whether the intermediary was operating 
an independent business, primarily for its own benefit; and whether the purported agent 
was financially detached from the manufacturer of the merchandise. Rosenthal-Netter, 679 
FSupp. 21, 23 (1988); New Trends, 645 FSupp. 957, 960-962 

In the instant case, Seattle is satisfied that the duties performed by the agents are those 
typically performed by bona fide buying agents. In reaching this conclusion, Seattle ex- 
amined the buying agency agreements between the parties, copies of manufacturers’ in- 
voices and payment records. The buying agency agreements specify that the agent will 
arrange for shipment of the merchandise, visit manufacturers and/or other agents of the 
buyer, collect samples, submit the samples to the buyer, report regularly to the buyer about 
the market situation and availability of merchandise and obtain price quotes. Upon receipt 
of written instructions from the buyer, the agent places orders on behalf of the buyer, veri- 
fies that the quantity, quality and condition of merchandise conform to specifications and 
inspects finished products prior to packing. The agreement further states that the agent 
will never act as a seller in the transactions involving ACE. As noted above, the invoices 
identify the manufacturer of each unit of merchandise listed. 

Neither Chicago nor Los Angeles discussed whether the agency relationship appeared to 
be bona fide in any or all respects, aside from the method of invoicing. In a memorandum 
dated January 4, 1994, the National Import Division agrees with Seattle’s position that the 
buying commission should not be considered dutiable when the only factor that would 
cause Customs to find otherwise is an invoicing practice. 

The facts in the instant case are very similar to those in Monarch Luggage Co., Inc. v. 
United States, Slip Op. 89-91 (June 28, 1989). There the court found that the evidence sub- 
mitted did establish that the agents were bona fide buying agents. However, with respect to 
certain entries, the invoices submitted indicated that the commissions were calculated by 
dividing the FOB price by a specific figure. The commissions were then deducted from the 
invoiced FOB price of the merchandise. Citing to BBR Prestressed Tanks, Inc., etal. v. U.S., 
64 Cust. Ct. 787, 788, A.R.D. 265 (1970), the court found that because the amounts attrib- 
utable to the buying commissions were part of the price actually paid or payable for the 
merchandise, the amounts were properly included in the dutiable value of the imported 
merchandise. For the other entries made after late 1981, a different invoicing method was 
used whereby the commission was calculated by multiplying the FOB price by a certain 
amount, and remitting the commission amount separately by check from the buyer to the 
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azent. Under these circumstances the court found that the commissions became an 
umount separate from and in addition to the price for the merchandise. Thus, these com- 
missions were properly excluded from the dutiable value of the merchandise. 

In the instant case, as in Monarch, there appears to be no question, as far as Seattle is 
concerned, that the agents are bona fide agents. However, in view of the court’s decision in 
Monarch, because the subject buying commissions are calculated by deducting an amount 
from the invoiced FOB total, the commissions must be included in the dutiable value of the 
nerchandise. If these amounts were calculated by adding an amount to the invoiced total it 

uld appear that the commissions would not be dutiable, because in all other respects, the 

a fides of the agency relationship are satisfied. As noted by the court in Monarch, amere 

inthe method of invoicing, ifit is only in form and really not in substance, would not 

to change [the party] from a selling agent, if it had been one, to a buying agent.” 

f . However, where the form follows the actual substance, then the change in 

techniques from a previously unacceptable method to a method which does not 

lude the commissions in the price actually paid or payable, may serve to render nonduti- 
hose commissions which are bona fide. 

I form” of the invoicing is a significant factor in deciding whether the commissions 
paid to bona fide buying agents are nondutiable. Where those commissions are deducted 
from the total FOB invoiced value of the goods, they are dutiable and Customs has no au- 
t ity to treat them as anything other than dutiable as part of the price actually paid or 
payable for the imported merchandise. See, TAA 7; HRLs 542362, 542176, 542358, 542785, 
543023, 543292, and 544426 

As a reminder concerning the determination regarding the existence, or not, of a bona 

buying agency relationship, such a decision is always factually specific. Thus, the actu- 
al determination concerning the agency will be made by the appraising officer at the port of 

-y and will be based on the entry documentation submitted. The totality of the evidence 
must therefore demonstrate that the purported agent is in fact a bona fide buying agent 
and not aselling agent nor an independent seller. See, 23:11 Cust. Bull. & December 9, Gen- 
eral Notice dated March 15, 1989; HRL 542121 (September 29, 1991). The manner of in- 
voicing is an issue which is separate from the determination regarding the bona fides of an 
agency relationship, but, nonetheless, must be properly performed if bona fide buying com- 
missions are to be nondutiable 


Holding 


Where buying commissions are calculated by deducting an amount from the total FOB 
invoiced value, such commissions are dutiable as part of the price actually paid or payable, 
regardless of whether the buying agency relationship is bona fide in all other respects. 

THOMAS LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 
RR:IT:VA 547087 KCC 


Category: Valuation 
PorT DIRECTOR 


U.S. CUSTOMS SERVICE 
1000 2nd Avenue 
Seattle, WA 98104-1049 


Re: Modification of HRL 545519; internal advice request 105/98; dutiability of buying 
commissions; relevance of manufacturers’ invoices; Monarch Luggage; HRL 545624. 
DEAR DIRECTOR 


This decision concerns Headquarters Ruling Letter (HRL) 545519, issued June 30, 
1994, as internal advice request 105/93 filed by Billy J. Gwin of Geo. S. Bush & Co., Inc. on 





U.S. CUSTOMS SERVICE 123 


behalf of Ace Novelty Co. (Ace). In HRL 545519, it was determined that buying commis- 
sions calculated by deducting an amount from the total FOB invoice value, were dutiable as 
part of the price actually paid or payable for the imported merchandise in accordance with 
section 402(b) of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 
(TAA), codified at 19 U.S.C. 1401a. We have reviewed HRL 545519 and the proper appraise- 
ment is as follows. 

Facts: 

Invoices prepared by Ace’s buying agents were submitted, which itemize the imported 
merchandise, identify Ace as the purchaser and consignee and specify that the merchan- 
dise was shipped on the purchaser’s account and risk. They also identify the manufacturer 
from whom the merchandise is purchased and the number of the purchase order originally 
issued from Ace that initiated the sale between the manufacturer and Ace. Beside each 
merchandise itemization, a unit price appears which includes the 12 percent (12%) buying 
commission payable to the buying agent responsible for preparing the invoice. Above the 
unit prices are the words, “INCLUDING OUR BUYING COMMISSION.” At the end of the 
various agents’ invoices is a total FOB value, commission included, with the notation, “IN- 
CLUDING OUR BUYING COMMISSION.” Below the total FOB value, the amount forthe 
buying commission is identified and calculated at twelve percent (12%) of the total FOB 
value. Below that amount is the figure representing the FOB valueless the buying commis- 
sion, which amount is described on the invoices as either the total Ex-factory or FOB value. 
Companion invoices prepared by the foreign manufacturers also were presented reflecting 
FOB prices for the merchandise, without the twelve percent (12%) buying commissions. 

Although it was determined in HRL 545519 that there was no question as to the bona 
fides of the buying agents, because the buying commissions were calculated by deducting 
an amount from the total FOB invoice value, such commissions were found dutiable as part 
of the price actually paid or payable in accordance with Monarch Luggage Co., Inc. v. 
United States, 13 CIT 523, 715 F Supp. 1115 (1989). 


Issue: 


Whether the evidence submitted supports a finding that the subject buying commissions 
are non-dutiable. 


Law and Analysis: 


The preferred method of appraising merchandise imported into the United States is 
transaction value pursuant to section 402(b) of the TAA. Section 402(b)(1) of the TAA pro- 
vides, in pertinent part, that the transaction value of imported merchandise is the “price 
actually paid or payable for the merchandise when sold for exportation to the United 
States” plus the enumerated statutory additions 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation, insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 

Bona fide buying commissions are not an addition to the price actually paid or payable. 
Pier 1 Imports, Inc. v. United States, 13 CIT 161, 164, 708 F Supp. 351, 354 (1989); Rosen- 
thal-Netter, Inc. v. United States, 12 CIT 77, 78, 679 F. Supp. 21, 23 (1988); Jay-Arr Slim- 
wear, Inc. v. United States, 12 CIT 133, 136, 681 F. Supp. 875, 878 (1988). 

Initially, we emphasize that the portion of the analysis, in HRL 545519, concerning the 
bona fides of the agency relationship as well as the synopsis of the Monarch decision is ac- 
curate in all respects. In particular, it was explained that: 


* * * the [Monarch] court found that the evidence submitted did establish that the 
agents were bona fide buying agents. However with respect to certain entries, the in- 
voices submitted indicated that the commissions were calculated by dividing the FOB 
price by a specific figure. The conimissions were then deducted from the invoiced FOB 
price of the merchandise. Citing to BBR Prestressed Tanks, Inc., et al. v. U.S., 64 Cust. 
Ct. 787, 788, A.R.D. 265 (1970), the court found that because the amounts attributable 
to buying commissions were part of the price actually paid or payable for the merchan- 
dise, the amounts were properly included in the dutiable value of the imported mer- 
chandise. For the other entries made after late 1981, a different invoicing method 
was used whereby the commission was calculated by multiplying the FOB price by a 
certain amount, and remitting the commission amount separately by check from the 
buyer to the agent. Under these circumstances the court found that the commissions 
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became an amount separate from and in addition to the price for the merchandise. 
Thus, these commissions were * * * [non-dutiable](emphasis added) 
HRL 545519 at 4 

Accordingly, the Monarch court employed a bifurcated analysis concerning buying com- 
missions, to wit, whether the alleged agent acted at all times as a bona fide buying agent 
and, furthermore, whether the amounts claimed to have been paid as buying commissions 
were paid as part of the purchase price of the imported merchandise and, in any event, prop- 
erly included in the appraised value of the merchandise. Based on the facts presented, the 
Monarch court found that while all the attributes of a bona fide agent were present, only 
those transactions entered subsequent to the proper invoicing procedure should not in- 
clude amounts for the buying commission in the appraised value of the merchandise. 

With regard to the instant case, a re-examination of the evidence presented in HRL 
545519 leads us to the conclusion that the buying commission payments are not includedin 
the appraised value of the imported merchandise. We concur with HRL 545519 that the 
alleged agent acted at all times as a bona fide buying agent. Thus, the bona fides of the 
agency relationship have been substantiated. 

However, unlike HRL 545519, we find that the buying commissions are not included in 
the price actually paid or payable. The questions to be answered is whether the payment 
made to the seller for the imported merchandise includes the buying commissions. Specifi- 
cally, we stress that the term “price actually paid or payable” means the total payment 
made to, or for the benefit of, the seller. 19 U.S.C. 1401a(b)(4). The price actually paid or 
payable should be reflected in the manufacturer’s invoice. In this case, the submitted 
manufacturer’s invoices reflect the price actually paid or payable paid by the importer 
without the commissions. The agents’ invoices clearly indicate that the invoice amounts 
include the buying commissions. Additionally, we note that the subtracting the buying 
commission from the prices on the buying agent’s invoice leaves a price for each item which 
corresponds to the prices reflected on the manufacturers’ invoices. Thus, the price actually 
paid or payable in this situation is reflected in the manufacturer’s invoice. Accordingly, the 
instant finding is consistent with HRL 545624, issued October 25, 1994, where Customs 
found that since the manufacturers’ invoice prices did not include an amount for commis- 
sions and there was no indication that the additional amounts paid for the buying agent’s 
services inured to, or for the benefit of, the seller, such commissions were not part of the 
transaction value of the merchandise. See also, TAA No. 7 (HRL 542141) dated September 
29, 1980. It is our understanding that proof of payment, purchase orders, and other rele- 


vant agreements and documentation would not provide evidence contrary to such a find- 
ing. 


Holding: 


Based on the evidence submitted, insofar as the bona fides of the agency relationship 
have been substantiated and the submitted manufacturer’s invoice reflects the price actu- 
ally paid or payable without the commissions, the buying commissions at issue are not in- 
cluded in the appraised value. HRL 545519 is modified accordingly. 

Acting Director, 
International Trade Compliance Division. 
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PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF THE HORMONE “LUTEINIZING 
HORMONE-RELEASING HORMONE (HYDROCHLORIDE SALT)” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of luteinizing hormone-releasing hormone (hydrochloride 
salt) (LHRH HC1) (CAS # 51952-41-1) under the Harmonized Tariff 
Schedule of the United States (Annotated) (HTSUSA). Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before July 24, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch, (202) 927-2346. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of LHRH HC1 also known as gonadorelin. 

In New York Ruling Letter (NY) A85174, issued on July 3, 1996, Cus- 
toms ruled that LHRH HC1 was classified under subheading 
2937.10.0000, HTSUSA, the provision for pituitary (anterior) or simi- 
lar hormones and their derivatives. NY A85174 is set forth as “Attach- 
ment A” to this document. 

Upon review of this ruling, Customs has discovered an error in the 
classification of LHRH HC1. This product should have been classified 
in subheading 2937.99.9550, HTSUSA, the residual provision for hor- 
mones not classified elsewhere. 

LHRH HC1 is a neurohumoral hormone produced in the hypothala- 
mus. Upon release, it causes the pituitary gland to release luteinizing 





126 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 25, JUNE 24, 1998 


hormone and follicle stimulating hormone, hormones which control de- 
velopment in children and fertility in adults. Complete Drug Reference, 
1997 Ed., United States Pharmacopeia; Merck Index 12th ed. As a hor- 
mone, LHRH HC1 must be classified in one of the three subheadings of 
heading 2937, HTSUSA: pituitary hormones, adrenal cortical hor- 
mones, and other. Inasmuch as it is produced in the hypothalamus, 
LHRH HC1 is not properly classified as a pituitary hormone. Since 
LHRH HC1 is not properly classified as an adrenal cortical hormone, it 
belongs in the residual provision. Within the residual provision, LHRH 
HC1 is best classified in subheading 2937.99.9550, HTSUSA, as “other: 
other” because it is neither insulin nor an estrogen and it is not other- 
wise specifically provided for by an eo nomine provision in subheading 
2937.99. 

Customs intends to revoke NY A85174 to reflect the proper classifica- 
tion of LHRH HC1. Before taking this action, we will give consideration 
to any written comments timely received. Proposed Headquarters Rul- 
ing Letter (HQ) 960397, revoking NY A85174, is set forth as “Attach- 
ment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: June 4, 1998. 


JOHN T. ROTH, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, July 3, 1996. 
CLA-2-29:RR:NC:FC:238 A85174 
Category: Classification 


Tariff No. 2933.39.4100 and 2937.10.0000 
Ms. JOAN VON DOEHREN 


120 Route 17 North 
PO. Box 1579 
Paramus, NJ 07653-1579 


Re: The tariff classification of Felodipine (CAS-86189-69-7), in bulk form, from Swit- 
zerland; and Luteinizing Hormone-Releasing Hormone (hydrochloride salt, 
“LH-RH HCL’, CAS-51952-41-1), in bulk form, from Belgium. 


DEAR MS. VON DOEHREN: 


In your letter dated June 18, 1996, you requested a tariff classification ruling. 
The first product, Felodipine, is a vasodilator drug used in the treatment of hypertension 
and angina. The second product, Luteinizing Hormone-Releasing Hormone (hydrochlo- 





U.S. CUSTOMS SERVICE 


ride salt), ischaracterized in The Merck Index asaneurohumoral hormone, produced inthe 
hypothalamus, which stimulates the secretion of the pituitary hormones, LH (luteinizing 
hormone) and FSH (follicle-stimulating hormone), which in turn produce changes result- 
ing in the induction of ovulation. According to the USP Dictionary of USAN and Interna- 
tional Drug Names, this product is now referred to as Gonadorelin Hydrochloride, and is 
characterized as a gonad-stimulating principle. 

The applicable subheading for Felodipine, imported in bulk form, will be 2933.39.4100, 
Harmonized Tariff Schedule of the United States (HTS), which provides for: “Heterocyclic 
compounds with nitrogen hetero-atom(s) only: Compounds containing an unfused pyri- 
dine ring (whether or not hydrogenated) in the structure: Other: Other: Drugs: Other.” 
Pursuant to General Notes 3(a)(ili), 3(c)(i), and 13, the rate of duty will be free. The appli- 
cable subheading for Luteinizing Hormone-Releasing Hormone (hydrochloride salt), im- 
ported in bulk form, will be 2937.10.0000, HTS, which provides for: “Pituitary (anterior) or 
similar hormones, and their derivatives. The rate of duty will be free. 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (301) 443-6553 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Cornelius Reilly at 
212-466-5770. 


ROGER J. SILVESTRI 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 960397 MGM 
Category: Classification 
Tariff No. 2937.99.9550 
Ms. JOAN VON DOEHREN 
120 Route 17 North 
PO. Box 1579 
Paramus, NJ 07653-1579 
Re: Luteinizing hormone-releasing factor (hydrochloride salt) (CAS # 51952-41-1); NY 
A85174 revoked. 
DEAR MS. VON DOEHREN 

This office has determined that New York Ruling Letter (NY) A85174, issued to you on 
July 3, 1996, concerning the tariff classification of luteinizing hormone-releasing factor 
(LHRH HC1), is in error. Therefore, this ruling revokes NY A85174. 

Facts: 

In NY A85174, Customs ruled that LHRH HC1 would be properly classified under sub- 
heading 2937.10.0000, Harmonized Tariff Schedule of the United States (Annotated) 
(HTSUSA), which provides for pituitary (anterior) or similar hormones, and their deriva- 
tives. 

Upon review of this ruling, Customs has discovered an error in the classification of 
LHRH HC1. This product should have been classified in subheading 2937.99.9550, HTSU- 
SA, which provides for other hormones and their derivatives * * *: other: other: other. 
Issue: 


Whether LHRH HC1 is classified in subheading 2937.10.0000, HTSUSA, the provision 


for pituitary (anterior) or similar hormones, and their derivatives or in subheading 
2937.99.9550, HTSUSA, the residual provision. 
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Law and Analysis 

Merchandise imported into the United States is classified under the HTSUSA. Tariff 
classification is governed by the principles set forth in the General Rules of Interpretation 
GRIs) and, in the absence of special language or context which requires otherwise, by the 
Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUSA and are to be considered statutory provisions of law for 
all purposes 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing tothe termsof those subheadings, any related subheading notes and mutatis mutandis, 
to the GRIs 

[his matter is governed by GRI6, in that the choice in classification is between two sub- 
headings within heading 2937, HTSUSA. Subheading 2937.10.0000, HTSUSA, provides 
for pituitary (anterior) or similar hormones, and their derivatives” while subheading 
2937.99.9550, HTSUSA, provides for “other hormones and their derivatives * * *: other: 
other: other.” LHRH HCl is a neurohumoral hormone produced in the hypothalamus. 
Upon release, it causes the pituitary gland to release luteinizing hormone and follicle stim- 
ulating hormone, hormones which control development in children and fertility in adults. 
Complete Drug Reference, 1997 Ed., United States Pharmacopeia; Merck Index 12th ed. As 
a hormone, LHRH HC! must be classified in one of the three subheadings of heading 2937, 
HTSUSA: pituitary hormones, adrenal cortical hormones, or other. Inasmuch as it is pro- 
duced in the hypothalamus, LHRH HCl is not properly classified as a pituitary hormone. 
Since LHRH HClis not properly classified as an adrenal cortical hormone, it belongs in the 
residual provision. Within the residual provision, LHRH HCl is best classified in subhead- 
ing 2937.99.9550, HTSUSA, as “other: other” because it is neither insulin nor an estrogen 
and it is not otherwise specifically provided for by an eo nomine provision in subheading 
2937.99. 
Holding 

Luteinizing hormone-releasing hormone (hydrochloride salt) is properly classified in 
subheading 2937.99.9550, HTSUSA. 

NY A85174 is revoked. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
THE COUNTRY OF ORIGIN OF STRUNG PEARL NECKLACES 
AND BRACELETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter concerning the country 
of origin of strung pearl necklaces and bracelets. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a prior ruling pertaining to the country 
of origin of strung pearl necklaces and bracelets imported from Canada. 


Notice of the proposed action was published on April 29, 1998, in the 
CUSTOMS BULLETIN. 
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EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 24, 1998. 


FOR FURTHER INFORMATION CONTACT: Craig Walker, Special 
Classification and Marking Branch, (202) 927-1116. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 29, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 17, proposing to modify New York Ruling Let- 
ter (NY) dated April 30, 1997, pertaining to the country of origin of 
strung pear! necklaces and bracelets from Canada. 

NY B84370 concerned the eligibility of strung pearl necklaces and 
bracelets imported from Canada for a duty preference under the North 
American Free Trade Agreement (NAFTA) and the country of origin of 
the articles under the NAFTA Marking Rules. The cultured pearls orig- 
inated in China and were shipped to Canada temporarily strung for the 
purpose of transport. In Canada, the pearls were permanently strung 
and made into wearable necklaces and bracelets with the addition of 
clasps and other ornaments. 

In NY B84370, Customs correctly concluded that the articles do not 
qualify for NAFTA duty preference because the applicable tariff shift 
rule set forth in General Note 12, Harmonized Tariff Schedule of the 
United States (HTSUS), is not satisfied. However, Customs incorrectly 
determined in NY B84370 that, by applying the NAFTA Marking Rules 
set forth in Part 102, Customs Regulations (19 CFR Part 102), the coun- 
try of origin of the imported articles is China. The correct country of ori- 
gin of the pearl necklaces and bracelets, by application of the NAFTA 
Marking Rules, is Canada. 

No comments were received in regard to the correctness of the pro- 
posed modification. However, one comment was received which. advo- 
cates a change in the applicable tariff shift rule in General Note 12, 
HTSUS, so that the above-described pear! necklaces and bracelets may 
receive a duty preference under NAFTA. This comment has been for- 
warded to the appropriate parties for consideration of its merits outside 
the context of this modification proceeding. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, (Pub. L. 
103-82, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is modifying NY B84370 to reflect that the correct country of ori- 
gin of the pearl necklaces and bracelets described above is Canada. 
Headquarters Ruling Letter 960519 modifying NY B84370 is set forth 
as an attachment to this document. 
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Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change in practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: June 5, 1998. 


SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
U.S. CusToMS SERVICE, 
Washington, DC, June 5, 1998 
CLA-2 RR:CR:SM 960519 CW 
Category: Marking 

Mr. TOM PENSKA 
CONSULTING SERVICES DEPARTMENT 
PBB Group 
434 Delaware Ave. 
Buffalo, NY 14202 


Re: Reconsideration of NY B84370; Country of Origin Marking of Strung Pearl Necklaces 
and Bracelets from Canada. 
DEAR MR. PENSKA 

This is in reference to your request for reconsideration of New York Ruling Letter (NY) 
B84370 dated April 30, 1997, on behalf of 3077675 Canada Inc. (Delmar), regarding the eli- 
gibility of strung pear] necklaces and bracelets imported from Canada for aduty preference 
under the North American Free Trade Agreement (NAFTA) and the country of origin of 
the articles under the NAFTA Marking Rules. We have reviewed NY B84370 in connection 
with your letter of May 16, 1997, and have determined that the ruling’s holding regarding 
the origin of the articles for country of origin marking purposes is incorrect. Our decision 
follows: 

Facts: 

The cultured pearls originate in China and are shipped into Canada from Hong Kong. 
They are temporarily strung for the purpose of transport:to Canada. The pearls are perma- 
nently strung in Canadaand made into wearable necklaces and/or bracelets in Canada with 
the addition of clasps or other ornaments. 

In NY B84370, it was determined that the pearl necklaces and bracelets imported into 
the U.S. from Canada: (1) are classifiable in subheading 7116.10.2500, Harmonized Tariff 
Schedule of the United States (HTSUS); (2) do not qualify as “originating” goods under 
General Note 12(b), HTSUS, and, therefore, are not entitled to duty preference under 
NAFTA; and (3) by application of the NAFTA Marking Rules set forth in 19 CFR Part 102, 
are considered goods of China for country of origin marking purposes. You request recon- 
sideration of the determinations concerning NAF TA eligibility and country of origin mark- 
ing. 


Issues: 


Whether the pearl necklaces and bracelets are entitled to a duty preference under 
NAFTA. 


What is the country of origin of the articles for marking purposes? 
Law and Analysis: 


There appears to be no dispute as to the correct classification of the imported necklaces 
and bracelets under the HTSUS. The articles are classified in subheading 7116.10.2500, 
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HTSUS, the provision for “Articles of natural or cultured pearls, precious or semiprecious 
stones (natural, synthetic or reconstructed): Of natural or cultured pearls: Cultured.” 


NAFTA Preference 
General Note 12(a)(ii), HTSUS, provides, in pertinent part: 


(1) Goods that originate in the territory of a NAFTA party under the terms of subdivi- 
sion (b) of this note and that qualify to be marked as goods of Canada under the terms 
of the marking rules set forth in the regulations issued by the Secretary of the Trea- 
sury (without regard to whether the goods are marked), when such goods are imported 
into the customs territory of the United States and are entered under asubheading for 
which a rate of duty appears in the “Special” subcolumn followed by the symbol “CA” 
in parentheses, are eligible for such duty rate. * * * 


Accordingly, the necklaces and bracelets at issue will be eligible for the preferential “CA” 
rate of duty ifthey are NAFTA “originating” goods under General Note 12(b), HTSUS, and 
they qualify to be marked as products of Canada under the NAFTA Marking Rules. General 
Note 12(b) states, in pertinent part: 


For purposes of this note, goods imported into the customs territory of the United 
States are eligible for the tariff treatment and quantitative limitations set t forth in the 
tariff schedule as “goods originating in the territory of a NAFTA party” only if: 
i) they are goods wholly obtained or produced entirely in the territory of Cana- 
és i> »xico and/or the United States; or 
(ii) they have been transformed in the territory of Canada, Mexico and/or the 
United States so that— 

(A) except as provided in subdivision (f) of this note, each of the non-origi- 
nating materials used in the production of such goods undergoes a change in 
tariff classification described in subdivision (r), (s) and (t) of this note or the 
rules set set forth therein, or 

(B) the goods otherwise satisfy the applicable requirements of subdivision 
(r), (s) and (t) where no change in tariff classification is required, and the 
goods satisfy all other requirements of this note. * * * 

Because the pearl necklaces and bracelets are made, in part, of materials from China, 
General Note 12(b)(I), HTSUS, does not apply. Therefore, we must ascertain whether the 
products qualify for NAFTA preferential treatment under General Note 12(b)(ii), HTSUS; 
that is, whether the article undergoes the prescribed tariff shift or other applicable re- 
quirements to become an originating good of Canada. Since the articles imported into the 
U.S. are classifiable in subheading 7 7116.10.2500, HTSUS, you correctly note that the perti- 
nent rule is found in General Note 12(t)/71.2, HTSUS, which states: 

Chapter 71 


* * 


Heading rule: Pearls, permanently strung but without the addition of clasps or other 
ornamental features of precious metals or stones, shall be treated as an originating 
good only if the pearls were obtained in the territory of one or more of the Parties 
2. Achange to heading 7113 through 7118 from any heading outside that group, except 
from tariff items 7101.10.30 or 7101.22.30. 

Applying this rule to the matter at hand, upon entry of the goods into the territory of the 
NAFTA party (Canada), they would have been clas sified in subheading 7101.22.30, 
HTSUS, which is the provision for “Pearls, natural or cultured, whether or not worked or 
graded but not strung, mounted or set; pearls, natural or cultured, temporarily strung for 
convenience of transport: Cultured pearls: Worked: Graded and temporarily strung for 
convenience of transport.” The importer notes in his Exhibit II that this provision bears 
subheading number 7101.22.1000 in the Canadian tariff. However, by design, tariffs do not 
necessarily correspond from one country to the next beyond the first six digits. Therefore, 
in this case, the Canadian subheading number at the eight digit level isimmaterial to apply- 
ing the US. rules. 

Here, the applicable General Note 12(t) rule provides that even if a good changes to head- 
ings 7113 through 7118 from any heading outside that group, a tariff shift will not be recog- 
nized if the starting point is subheading 7101.22.30. Therefore, as the articles under 
consideration do not undergo the requisite tariff shift, they are not entitled to preferential 
treatment under the NAFTA, but will be dutiable under the column 1 general rate of 
6.6 percent ad valorem. Note that this rate has been reduced since you received NY B84370. 
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With respect to the Heading rule in General Note 12(t)/71, you claim that, if pearls, per- 
manently strung but without the addition of clasps or other ornamental features qualify 
as originating goods only if the pearls were obtained in a NAFTA party, then “[d]Jeductive 
reasoning implies that if clasps or other ornamental features are added in Canada,” the 
articles should qualify as originating goods. We disagree. The Headingrule specifically clar- 
ifies the circumstances under which Pearls which are permanently strung but without the 
addition of clasps or other ornamental features may obtain originating status. The rule is 
silent on the circumstances under which pearls which are permanently strung with the 
addition of clasps or other ornamental features may obtain originating status. It is not ap- 
propriate to infer by “deductive reasoning” what the Heading rule would say had it ad- 
dressed the situation presented in the instant case. In the absence of any specific guidance 
in the Heading rule on the circumstances presented here, we rely on the specific General 
Note 12(t) tariff shift rule applicable to imported merchandise. As noted above, the articles 
at issue do not undergo the requisite tariff shift specified therein. 

The portion of NY B84370 relating to the eligibility of the imported articles for NAFTA 
duty preference is affirmed. 


Country of Origin Marking 


The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that, unless excepted, every article of foreign origin (or its container) imported into 
the U.S. shall be marked in a conspicuous place as legibly, indelibly and permanently as the 
nature of the article (or its container) will permit, in such a manner as to indicate to the 
ultimate purchaser in the U.S. the English name of the country of origin of the article. Part 
134, Customs Regulations (19 CFR Part 134), implements the country of origin marking 
requirements and exceptions of 19 U.S.C. 1304. 

Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), defines “country of origin” 
as: 


* * *the country of manufacture, production, or growth of any article of foreign origin 
entering the U.S. Further work or material added to an article in another country 
must effect a substantial transformation in order to render such other country the 
‘country of origin’ within this part; however, for a good of a NAFTA country, the NAF- 
TA Marking Rules will determine the country of origin. (Emphasis added). 

Section 134.1(j) of the regulations provides that the “NAFTA Marking Rules” are the 
rules promulgated for purposes of determining whether a good is a good of a NAFTA coun- 
try. Section 134.1(g) defines a “good of a NAFTA country” as an article for which the coun- 
try of origin is Canada, Mexico or the U.S. as determined under the NAFTA Marking Rules. 
A “good of a NAFTA country” may be marked with the name of the country of origin in 
English, French or Spanish. See 19 CFR 134.45(a)(2). 

Part 102, Customs Regulations (19 CFR Part 102), sets forth the “NAFTA Marking 
Rules.” Section 102.11, Customs Regulations (19 CFR 102.11), sets forth the required 
hierarchy for determining the country of origin for marking purposes. Section 102.11(a) 
states that “(t]he country of origin of a good is the country in which: 


(1) The good is wholly obtained or produced; 
(2) The good is produced exclusively from domestic materials; or 
(3) Each foreign material incorporated in that good undergoes an applicable change 
in tariff classification set out in section 102.20 and satisfies any other applicable re- 
quirements of that section, and all other applicable requirements of these rules are 
satisfied.” 
“Foreign Material” is defined in section 102.1(e), Customs Regulations (19 CFR 102.1(e)), 
as “a material whose country of origin as determined under these rules is not the same 
country as the country in which the good is produced.” 

In this case, the pear! necklaces and bracelets are processed in Canada with Chinese ori- 
gin pearls. Therefore, neither paragraph (a)(1) nor (a)(2) of section 102.11 can be used to 
determine the origin of the articles. As a result, 19 CFR 102.11(a)(3) is the next applicable 
rule that must be applied. 

As indicated above, the imported pear] necklaces and bracelets are classifiable in sub- 
heading 7116.10.2500, HTSUS. Thus, the applicable change in tariff classification is set 
out in section 102.20(m), Customs Regulations, Section XIV: Chapter 71 as follows: 

7116: a change to heading 7116 from any other heading, except that pearls strung but 


without the addition of clasps or other ornamental features of precious metals or 
stones, shall have the origin of the pearls. 
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The articles (pearls, temporarily strung) when imported into Canada from China are clas- 
sifiable in subheading 7101.22.30, HTSUS, which is outside of heading 7116, and thus a 
tariff shift does occur in Canada. Since the pearl necklaces and bracelets imported into the 
U.S. are strung with the addition of clasps or other ornamental features of precious metals 
or stones, the exception to the tariff shift rule does not apply and all requirements of the 
tariff shift rule are met in Canada. Therefore, the country of origin of the imported pearl 
necklaces and bracelets is Canada and they must be so marked. NY B84370, which held 
that the country of origin of the goods is China, is modified accordingly. 


Holding: 


On the basis of the information provided, the pear! necklaces and bracelets are not origi- 
nating goods under General Note 12(b), HTSUS, and, therefore, are not entitled to a duty 
preference under NAFTA. 

Under the NAFTA Marking Rules, the goods are considered products of Canada and 
must be marked accordingly. 

NY B84370 is hereby modified. In accordance with 19 U.S.C. 1625(c)(1), this ruling will 
become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rul- 
ings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice 
or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

SANDRA L. BELL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION AND COUNTRY OF ORIGIN OF EARMUFF 
AND EARMUFF COMPONENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification and country of 
origin ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation and country of origin of an earmuff and earmuff component. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 24, 1998. 


FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Tex- 
tile Branch (202) 927-1695. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On April 8, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 14, proposing to modify NY B84282 concern- 
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ing the classification and country of origin of certain knit “eargear.” 
Comments on the proposed modification were requested. No comments 
were received. 

In New York Ruling Letter (NY) B84282, dated April 30, 1997, a knit 
component, cut to shape and imported into the United States, where it 
was to be assembled into an earmuff, was held to be classifiable under 
heading 6117, Harmonized Tariff Schedule of the United States 
(HTSUS), as an other made up clothing accessory. 

Customs has reviewed NY B84282 and we believe the knit earmuff 
component is more properly classified as a part of a clothing accessory 
under heading 6117, HTSUSA. Our reasons for this view are set forth in 
Headquarters Ruling Letter (HQ) 960517 as the “Attachment” to this 
document. 

Customs is modifying NY B84282 with HQ 960517, to reflect the 
proper classification of the knit earmuff component which is merely cut 
to shape and embroidered before importation. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: June 5, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, June 5, 1998. 


CLA-2 RR:TC:TE 960517 SG 
Category: Classification 
Tariff No 6117.80.9540 and 6117.90.9090 
C.R. HAMMETT, TRAFFIC MANAGER 


WELLS LAMONT 
6640 West Touhy Avenue 
Niles, IL 60714-4587 


Re: Reconsideration-Classification and Country of Origin, Earmuff: NY B84282 of April 
30, 1997. 


DEAR Mr. HAMMETT: 

This is aresponse to your company’s request of June 11, 1997, for reconsideration of NY 
ruling B84282, dated April 30, 1997, which was issued in response to correspondence dated 
April 7, 1997, requesting a binding ruling for the tariff classification and country of origin 
of certain knit “eargear”. By correspondence of April 17, 1997, additional information was 
provided. By letter dated February 24, 1998, you advised that it isno longer your company’s 
intention to manufacture the product in Taiwan. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
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ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY B84282 was published on April 8, 1998, inthe CUSTOMS BULLETIN, 
Volume 32, Number 14. 

Facts: 

The subject merchandise as imported consists of a knit fabric component of synthetic 
fiber which has been cut to shape and is approximately 14 inches in length. We are advised 
that the fabric is made in Taiwan. The material will be cut to shape and exported to China 
where it will be embroidered with a National Football League Logo on the ear area (stage 1) 
The cut components will be shipped to the United States. It will then be sewn, formed, insu- 
lated, and a 4 piece plastic frame, which will be made of U.S. materials, inserted, resulting 
in a finished article. The article will also be packaged in the U.S. 

The completed article resembles a textile covered headband with an earmuffat each end. 
It will be worn with the “headband” like portion on top of the wearer’s head so that the 
“muff” portions can cover the ears; thus, you state that it is not a earmuff. 

Samples of the merchandise as imported and of the finished product were provided. 

You seek to have the cut pieces classified as parts of headgear (heading 6505) as the sew- 
ing, forming, insulating and packaging will be done in the U.S. You also desire to label the 
finished product labeled as “country of origin U.S.A.” 

New York Customs, in B84282, dated April 30, 1997, advised that the knit component of 
Taiwan origin, cut to shape (stage 1) and imported into the United States where it will be 
assembled into an “eargear was classifiable under subheading 6117.80.9540 of the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA). You were further advised 


that the country of origin of the merchandise imported into the United States in stage 1 
was Taiwan. 


Issue: 


Whether the merchandise at issue is classifiable in Heading 6117, HTSUSA, or in Head- 
ing 6505, HTSUSA? What is the country of origin of the finished merchandise? Were the 
classification and origin determinations in NY B84282 correct? 


Law and Analysis: 
Classification: 


Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

Heading 6505, HTSUSA, provides for hats and other headgear. According to the Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN) which Customs 
looks to as a guide in applying the HTSUSA, heading 6505 includes hats made up from tex- 
tile fabric, berets, skull caps, fezzes, peaked caps, mortar-boards, nurses’ headcaps, nuns’ 
headdresses, pith helmets, sou’westers, hoods and top hats. 

Headgear is defined by The Random House Dictionary of the English Language, the Un- 
abridged Edition (1983) as “any covering for the head, esp. a hat, cap, bonnet, etc.” 


The Encyclopedia Americana (International Edition 1980) defines the term “hat” as fol- 
lows: 


HAT, strictly, a head covering that has a crown anda brim. Loosely, the term is used for 
many kinds of headgear. Since earliest times, men have created a great range of head- 
gear, from fitted caps to draped or wrapped veils, turbans and bands. Almost every kind 
of material has been used—fur, fabric, metal, straw, horns, jewels, feathers, flowers, 
lace, glass and synthetic materials. 


Mary Brooks Picken’s, The Fashion Dictionary (3rd ed. 1973), provides examples of nu- 
merous forms of headgear. Among these we note a chignon, “a little cap * * * to be worn 
over the bun of achignon.” Picken’s at 52. Thus a chignon covers only a knot or coil of hair 
at the back ofthe neck rather than covering the crown of the head. Among the various types 
of hats is included an open-crown hat, a “hat with complete brim and partial crown, the 
center being left open so that hair shows through. Popular when hair is dressed high on the 
head.” Picken’s at 180. Similarly, turbans include an open-crown version. Picken’s at 184. 

In addition, headgear is also broadly defined under the HTSUSA. All of these definitions 
provide that headgear is more than just a means for securing or covering other parts of the 
body. Items which cross the head merely as a means of holding the hair (headbands), or 
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covering the ears (earmuffs) do not meet the definitions of headgear, nor are they similar to 
any of the articles in the list of exemplars to Heading 6505 contained in the Explanatory 
Notes, the official interpretation of the HTSUSA at the international level. 

GRI 2(a) states: “[a]ny reference in a heading to an article shall be taken to include a 
reference to that article incomplete or unfinished, provided that, as entered, the incom- 
plete or unfinished article has the essential character of the complete or finished article. It 
shall also be taken to includea reference to that article complete or finished (or falling to be 
classified as complete or finished by virtue of this rule), pres GRI 2(a) establishes a two 
pronged rule for classification purposes. Thus, prior to making a classification determina- 
tion for this particular good, the following is required as presented unassembled or disas 
sembled.” 

GRI 2(a) establishes a two pronged rule for classification purposes. Thus, prior to mak- 
ing a classification etermination for this particular good, the following is required as per 
GRI 2(a): 1) the incomplete or unfinished good must have the essential character of the 
completed or finished good based on some assembly operation that has been done to the 
good; or 2) a sufficient number or type of elements should be present to constitute a sub- 
stantially complete but unassembled product at the time of importation. If either prong is 
satisfied, the terms of the rule are satisfied 

With respect to the first prong, merchandise can be deemed to have the essential charac- 
ter of the finished product only if some significant assembly operations have taken place 
joining some of the components of the finished product together. Although the fabric has 
been cut to shape and embroidered, under prong 1, nosignificant assembly operations have 
occurred prior to importation, thus precluding the goods from having the essential charac- 
ter of the finished product. 

In addressing the second prong, a determination that the unassembled products at the 
time of importation are substantially complete products only ifa sufficient number or type 
of elements of the good are present at the time of importation. The merchandise as im- 
ported is merely the knit fabric component embroidered and cut to shape. As your company 
itself said in your letter of June 11, 1997, “(t)he product itself as imported will not be usable 
in any way, shape or form. It will need to be sewn over apiece of plastic, foam, and nylon will 
be added for insulation.” Accordingly, the merchandise as imported does not have a suffi- 
cient number or type of elements present at the time of importation to substantiate its be- 
ing a substantially completed product. It is merely a part of the finished product. 

We note that the finished product does not meet any of the above referenced definitions of 
a hat or headgear. It merely crosses the head merely as a means of covering the ears. The 
fact that its entire outer surface is covered with fabric does not make it a hat or headgear. 
Consequently, the merchandise is not classifiable in Heading 6505. 

Heading 6117, HTSUSA provides for other made up clothing accessories, knitted or cro- 
cheted; knitted or crocheted parts of garments or of clothing accessories. In addition, the 
EN for heading 6117 cites several articles closely resembling earmuffs and headbands. 
Therefore, the heading for clothing accessories provides for earmuffs and headbands, of 
which your merchandise seems to be a hybrid. In addition, we note that Customs has pre- 
viously ruled that both textile headbands and earmuffs are classified in Heading 6117 as 
clothing accessories. See, HQ 086158 dated December 22, 1989; HQ 953772 dated October 
7, 1994. The finished product appears to be a earmuff. The merchandise as imported is a 
component of an earmuff, it is properly classifiable as parts of clothing accessories 


Country of Origin: 


You ask for a ruling on the country of origin of the finished product. 

Pursuant to Section 334 of the Uruguay Round Agreements Act (codified at 19 U.S.C. 
Section 3592), rules of origin were effective for textile products entered, or withdrawn from 
warehouse, for consumption on or after July 1, 1996. These rules were published in the 
Federal Register, 60 Fed. Reg. 46188 (September 5, 1995). Section 102.21, Customs Regu- 
lations (19 CFR Section 102.21), sets forth the general rules to determine country of origin. 
Thus, the country of origin of a textile product will be determined by a hierarchy of rules set 
forth in paragraphs (c)(1) through (c)(5) of Section 102.21. 

Section 102.21(c)(1) states that “The country of origin of a textile or apparel product is 
the single country, territory, or insular possession in which the good was wholly obtained or 
produced.” 

As the finished product, is not wholly obtained or produced in a single country, territory 
or insular possession, paragraph (c)(1) of Section 102.21 is inapplicable. 
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Paragraph (c)(2) of Section 102.21 states that “Where the country of origin ofa textile or 
apparel product cannot be determined under paragraph (c)(1) of this section, thecountry of 
origin of the good is the single country, territory, or insular possession in which each of the 
foreign material incorporated in that good underwent an applicable change in tariff classi- 
fication, and/or met any other requirement, specified for the good in paragraph (e) of this 
section”. 

Paragraph (e) states that “The following rules shall apply for purposes of determining 
the country of origin of a textile or apparel product under paragraph (c)(2) of this section”: 

6101-6117 Ifthe good is not knit to shape and consists of two or more component 
parts, achange toan assembled good of heading 6101 through 6117 from 
unassembled components, provided that the change is the result of the 
good being wholly assembled in a single country, territory, or insular 
possession. 

As the merchandise as imported is unassembled, and all ofthe assembly operations occur 
in the U.S., pursuant to 102.21(c)(2), the U.S. is the country of origin of the finished goods 
when imported at stage 1. 

Paragraph (c)(3) states that where the country of origin of a textile or apparel product 
cannot be determined under paragraph (c)(1) or (2) of this section: 

(i) If the good was knit to shape, the country of origin of the good is the single coun- 
try, territory, or insular possession in which the good was knit; or 

(ii) Except for goods of heading 5609, 5807, 5811, 6213, 6214, 6301 through 6306, 
and 6308, and subheadings 6209.20.5040, 6307.10, 6307.90, and 9404.90, if the good 
was not knit to shape and the good was wholly assembled in a single country, territory, 
or insular possession, the country of origin of the good is the country, territory, or insu- 
lar possession in which the good was wholly assembled. 

As the finished article is to be wholly assembled in a single country, the U.S., pursuant to 
section 102.21(c)(3), the country of origin of the completed article is the U.S. 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. §1304), provides that, unless 
excepted, every article of foreign origin imported into the United States shall be marked in 
aconspicuous place as legibly, indelibly, and permanently as the nature of the article (or its 
container) will permit, in such a manner as to indicate to the ultimate purchaser in the 
United States the English name of the country of origin of the article. Part 134 of the Cus- 
toms Regulations implements the country of origin marking requirements and exceptions 
of 19 U.S.C. §1304. 

Therefore, in the case of the earmuff components that are imported from China the out- 
ermost container must be marked as a product of China (i.e., “Made in China”). As the ear- 
muff components become a product of the U.S. (after assembly operations completed in the 
U.S.), they are not subject to the country of origin marking requirements of 19 U.S.C. 
§1304. Whether articles may be marked as “Made in the USA’ is an issue under the author- 
ity of the Federal Trade Commission (FTC). We suggest that you contact the FTC Division 
of Enforcement, 6th and Pennsylvania Avenue, N.W., Washington, D.C. 20508 on the pro- 
priety of proposed markings indicating that articles are made in the US. 

Holding: 
Classification: 

The applicable subheading for the knit earmuff component which is merely cut to shape 
and embroidered before importation (stage 1) is 6117.90.9090, HTSUSA, which provides 
for “Other made up clothing accessories, knitted or crocheted; knitted or crocheted parts of 
garments or of clothing accessories: Parts: Other: Other: Of man-made fibers”. The rate of 
duty is 15.1 percent ad valorem. The earmuff component falls within textile category desig- 
nation 659. 

NY B84282 dated April 30, 1997, is hereby modified to reflect this classification of the 
merchandise imported in stage 1. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
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dise, you should contact your local Customs office prior to importing the merchandise to 
determine the current status of any import restraints or requirements 
Country of Origin 

The country of origin of the finished eargear is the United States 

The holding set forth above applies only tothe specific factual situation and merchandise 
identified in the ruling request. This position is clearly set forth in section 19 CFR 
177.9(b)(1). This section states that ruling letter is issued on the assumption that all ofthe 
information furnished in the ruling letter, either directly, by reference, or by implication, is 
accurate and complete in every material respect. 

Should it be subsequently determined that the information furnished is not complete 
and does not comply with 19 CFR §177.9(b)(1), the ruling will be subject to modification or 
revocation. In the event there is a change in the facts previously furnished, this may affect 
the determination of country of origin. Accordingly, if there is any change in the facts sub- 
mitted to Customs, it is recommended that a new ruling request be submitted in accor 
dance with 19 CFR 177.2. 

NY B84282, dated April 30, 1997, is hereby modified. In accordance with 19 U.S.C 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division 


MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A UNISEX SPORT SHORT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is modifying a ruling pertaining to the tariff classification 
of a unisex sport short. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 24, 1998. 


FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Tex- 
tile Branch (202) 9271695 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On April 29, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 17, proposing to modify New York ruling (NY) 
B89694, dated October 6, 1997, concerning the classification of a num- 
ber of items including a unisex sport short. Comments on the proposed 
modification were requested. No comments were received. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying the above ruling pertaining to the tariff 
classification of a unisex sport short. 

In NY B89694, dated October 6, 1997, a unisex sport short 
constructed of a laminated fabric consisting of inner and outer layers of 
man-made knit fabric with a center layer of expanded neoprene was 
held to be classifiable under heading 6114, Harmonized Tariff Schedule 
of the United States (HTSUS), as other garments, knitted or crocheted. 

Customs has reviewed NY B89694 and we believe that inasmuch as 
none of the fabric layers of the sample garment is of a pile construction, 
the garment cannot be classified in heading 6114. The garment is prop- 
erly classified under heading 6113 as a garment made up of knitted or 
crocheted fabrics of heading 5903, 5906 or 5907. Our reasons for this 
view are set forth in proposed Headquarters Ruling Letter (HQ) 
961087. 

Customs is modifying NY B89694 with HQ 961087, to reflect the 
proper classification of the unisex sport short. HQ 961087 modifying 
NY B89694 is set forth as the “Attachment” to this document. 

Publication of rulings or decision pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: June 5, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, June 5, 1998. 
CLA-2 RR:CR:TE 961087 SG 
Category: Classification 


Tariff No 6113.00.9052 
Ms. JENNIFER QUIST 


SPORT WORKS LIMITED 
945 Lakeview Parkway, suite 120 
Vernon Hills, IL 60061 


Re: Modification of NY B89694 dated October 6, 1997; unisex sport short. 


DEAR Ms. QUIST: 


On October 6, 1997, Customs issued to you New York Ruling Letter B89694, which ad- 
dressed the classification of anumber of items including a unisex sport short, item number 
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20390. The sports short was classified in subheading 6114.30.3070, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), which provides for other garments, 
knitted or crocheted: Of man-made fibers: Other: Other: Women’ s or girls’. Upon re-ex- 
amination of the sample sport short, we are of the opinion that an error was made in the 
classification of the sport short. This ruling modifies that classification. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY B89694 was published on April 29, 1998, in the Customs 
BULLETIN, Volume 32, Number 17. 


Facts 


The unisex sport short, item 20390, is constructed of a laminated fabric consisting of in- 
ner and outer layers of knit fabric stated to be of man-made fibers with a center layer of 
expanded neoprene. It has a side zipper. 

A re-examination of the submitted sample revealed that neither fabric layer is of a pile 


construction 
Law and Analysis: 


The classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s) taken in order. GRI 1 provides that classification shall be determined ac- 
cording to the terms of the headings and any relative section of chapter notes. In the event 
that the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI’s may be applied, taken in order. 

In prior rulings when confronted with the proper classification of garments constructed 
of neoprene and knit nylon, Customs has generally classified them under either Heading 
6113, HTSUSA, as garments, made up of knitted or crocheted fabrics of heading 5903, 5906 
or 5907, or under Heading 6114, HTSUSA, as other garments, knitted or crocheted. 

In HQ 088542, May 1, 1992, Customs concluded that a garment which was comprised ofa 
layer of neoprene rubber “sandwiched” between two layers of textile fabric was classifiable 
under either Heading 6113, HTSUSA, or 6114, HTSUSA. Customs explained that the gar- 
ment made from a knit or crocheted fabric laminated to both sides of the neoprene rubber 
was classifiable under Heading 6118, HTSUSA, while the garment constructed from a pile 
material laminated to the interior surface was classifiable under Heading 6114, HTSUSA. 

In HQ 95 1357, January 12, 1993, Customs ruled that textile covered neoprene shorts 
made of knitted fabric that is classifiable in Heading 5906, which provides for rubberized 
textile fabric other than those of Heading 5902, were classifiable in Heading 6113. Neo- 
prene shorts consisting of a knit pile construction, were precluded from classification un- 
der Heading 6113, as they were not composed of fabric of Heading 5903, 5906 or 5907, and 
were classified in Heading 6114. 

We note that Note 7 to Chapter 61 states that garments which are prima facie, classifi- 
able both in Heading 6113 and in other headings of Chapter 61, are to be classified in Head- 
ing 6113 

The garment here at issue is a textile covered neoprene short made of knitted fabric that 
is classifiable in Heading 5906, which provides for rubberized textile fabric, other than 
those of Heading 5902. Accordingly, the subject short is properly classified in Heading 
6113, as an other knitted garment. Inasmuch as neither fabric layer of the sample garment 
is a pile construction, the garment cannot be classified in Heading 6114. 


Holding: 


NY B89694, dated October 6, 1997, is hereby modified. The sport short is properly classi- 
fied in subheading 6113.00.9052, HTSUSA, which provides for “Garments, made up of 
knitted or crocheted fabrics of Heading 5903, 5906, or 5907: Other Trousers, breeches and 
shorts: Other: Women’sor girls’.” The applicable rate of duty will be 7.4 percent ad valorem 
and the textile restraint category is 648. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 
19 U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF AN ARTICLE IDENTIFIED AS “TATTOO 
GRAPHIX” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of an article known as “Tattoo Graphix” under the Harmonized 
Tariff Schedule of the United States (HTSUS). Notice of the proposed 
revocation was published on April 15, 1998, in Volume 32, Number 15 of 
the CUSTOMS BULLETIN. No comments were received in response to this 
notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 24, 1998. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 15, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 15, proposing to revoke Headquarters Ruling 
(HQ) 957894 dated December 14, 1995. No comments were received in 
response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of an article known as “Tattoo Graphix.” “Tattoo Graphix” 
contains the materials needed to “[mJake lots of cool & creepy Tattoos!” 
The article is composed of a plastic carrying case/storage case/drawing 
surface (described as a “creepy crawlers Tattoo machine”), six sheets of 
Tattoo designs, four non-toxic, colored markers, thirty sheets of blank 
Tattoo paper, one plastic water applicator bottle, and a sheet of instruc- 
tions, all of which are imported in a decorative cardboard box. 

In HQ 957894, Customs determined that “Tattoo Graphix” was clas- 
sifiable under subheading 3926.10.0000, HTSUS, which provides for 
“{ojther articles of plastics and articles of other materials of headings 
3901 to 3914: Office or school supplies.” This classification resulted 
from a determination that “Tattoo Graphix” in its entirety was not a 
toy set for tariff purposes and, that as a GRI 3(b) set, the plastic carrying 
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case clearly predominated over the other components used to trace, 
draw, cut and transfer the decal to the user’s moistened skin. 

We are of the opinion that these articles are used together in combina- 
tion to occupy the user in an agreeable or pleasing way. Their combined 
use is a source of amusement because the combination allows a user to 
implement imagination and create an amusing temporary tattoo. Ap- 
plication of the factors enumerated in United States v. Carborundum 
Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), cert. denied, 
429 U.S. 979, for determining whether an article falls within a particu- 


lar class or kind of good, confirms that “Tattoo Graphix” is a toy. As 


such, “Tattoo Graphix” is classifiable as a toy set. Therefore, Customs 
intends to revoke HQ 957894 to reflect the proper classification of “Tat- 
too Graphix” under subheading 9503.70.00, HTSUS, which provides 
for “[o]ther toys; reduced-size (“scale”) models and similar recreational 
models, working or not; puzzles of all kinds; parts and accessories there- 
of: Other toys, put up in sets or outfits, and parts and accessories there- 
of.” HQ 959232, which revokes HQ 957894, is set forth as an 
attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. $1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: June 2, 1998. 


JOHN T. ROTH, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, June 2, 1998 


CLA-2 RR:CR:GC 959232 MMC 
Category: Classification 
Tariff No. 9503.70.00 
Barry LEvy, ESQUIRE 
SHARRETTS, PALEY, CARTER & BLAUVELT, PC 
67 Broad Street 
New York, NY 10004 


Re: “Tattoo Graphix”; HQ 957894 revoked. 


DEAR MR. LEvy 


On December 14, 1995, this office issued to you, on behalf of Toy Max, Headquarters Rul- 
ing (HQ) 957894, in which Customs classified an article known as “Tattoo Graphix,” under 
subheading 3926. 10.000 of the Harmonized Tariff Schedule of the United States (HTSUS). 
Subheading 3926.10.0000, HTSUS, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914: Office or school supplies.” “Tattoo Graphix” is 





U.S. CUSTOMS SERVICE 143 


composed of a plastic carrying case/storage case/drawing surface (described as a “creepy 
crawlers Tattoo machine”), six sheets of Tattoo designs, four non-toxic, colored markers, 
thirty sheets of blank Tattoo paper, one plastic water applicator bottle, and a sheet of in- 
structions, all of which are imported in a decorative cardboard box. This classification re- 
sulted from a determination that “Tattoo Graphix” in its entirety was not a toy set for tariff 
purposes and, that as a General Rule of Interpretation (GRI) 3(b) set, the carrying case 
clearly predominated over the other components used to trace, draw, cut and transfer the 
decal to the user’s moistened skin. 

Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
revocation of HQ 957894 was published, on April 15, 1998, in the CusToMsS BULLETIN, Vol- 
ume 32, Number 15. No comments were received in response to the notice. 

Upon further examination, we are of the opinion that “Tattoo Graphix” is properly clas- 
sified in heading 9503, HTSUS, which provides for “[o]ther toys; reduced-size (“scale”) 
models and similar recreational models, working or not; puzzles of all kinds; parts and ac- 
cessories thereof.” 


Facts: 


Thesample article, identified as item no. 7007, contains the materials needed to “[m]Jake 
lots of cool & creepy tattoos!” The article is composed of a plastic carrying case/storage 
case/ drawing surface (described as a “creepy crawlers Tattoo machine”), six sheets of tat- 
too designs, four non-toxic, colored markers, thirty sheets of blank tattoo paper, one plastic 
water applicator bottle, and asheet of instructions, all of which are imported in adecorative 
cardboard box. The article is designed for use by children ages five and up. A child chooses a 
tattoo design to place under the tattoo paper in the case’s frame. The design is then traced 
and colored on the tattoo paper and cut out (scissors not included). After the child’s skin is 
moistened, the tattoo is placed on the skin, pressed or rubbed, then peeled back to reveal 
the tattoo. A child may also create his/her own designs. The retail package, which is suit- 
able for direct sale without repacking, measures approximately 14 inches in length by 10 
inches in height by 2 inches in depth. 


Issue: 
What is the proper classification of “Tattoo Graphix?” 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative section and 
chapter notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may then 
be applied. The relevant headings and subheadings considered when classifying “Tattoo 
Graphix” were as follows: 


3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914 

9503 Other toys; reduced-size (“scale”) models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof 


* * * 


* * * * 


9503.70 Other toys, put up in sets or outfits, and parts and accessories thereof 
The term “toy” is not defined in the HTSUS. However, in understanding the language of 
the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity Description and 
Coding System may be utilized. The ENs, although not dispositive or legally binding, pro- 
vide acommentary on the scope of each heading, and are generally indicative of the proper 
interpretation of the HTSUS. See, T.D. 89-90, 54 FR 35127, 35128 (August 23, 1989). 
The ENs to Chapter 95 state, in pertinent part, that “[t]his Chapter covers toys of all 
kinds whether designed for the amusement of children or adults.” Although not set forth as 
a definition of “toys,” we have interpreted the just-quoted passage from the ENs as equa- 
ting “toys” with articles “designed for the amusement of children or adults,” although we 
believe such design must be corroborated by evidence of the articles’ principal use. 
When the classification of an article is determined with reference to its principal use, 
Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that, in the absence of special 
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language or context which otherwise requires, such use is to ~ determined in accordance 
with the use in the United States at, or immediately prior to, the date of importation, of 
goodsofthat class or kind to which the imported goods feloee: anid harenehenliiiGiadatne 
principal use. In other words, the article’s principal use at the time of importation deter- 
mines whether it is classifiable within a particular class or kind 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
discerning the ane use of an article, it does not provide specific criteria for individual 
tariff provisions. However, the U.S. Court of International Trade (CIT) has provided fac 
tors, which are indicative but not conclusive, to apply when determining whether mer- 
chandise falls within a particular class or kind. They include: general physical 
characteristics, the expectation of the ultimate purchaser, channels of trade, environment 
of sale (accompanying accessories, manner of advertisement and display), use in the same 
manner as merchandise which defines the class, economic practicality of so using the im- 
port, and recognition in the trade of this use. United States v. Carborundum Company, 63 
CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), cert. denied, 429 US. 979. 

l'attoo Graphix’s general physical characteristics, mainly its bright colors and wash off 
tattoos, indicate that it was principally used as a toy. Its manner of advertisement and dis- 
play further confirms its use as a toy in such phrases like “Make lots of cool & creepy tat- 
toos!” which appear on the box and in the directions. Moreover, “Tattoo Graphix” was 
principally used in the same manner as toys; meaning it was principally used to employ 
imagination and to amuse by allowing a child to create and then wear a temporary tattoo 

The ENs for heading 95.03 provide, in pertinent part, that: 


clollections of articles, the individual items of which if presented separately would be 

classified in other headings in the Nomenclature, are classified in this Chapter when 
they are put up in a form clear ly indicating their use as toys (e.g., instructional toys 
suc h as chemistry, sewing, etc., sets) 


With respect to toy sets, the ENs for subheading 9503.70 provide, in pertinent part, that 


‘[s]ets” are two or more different types of articles (principally for amusement), put up 
the same packing for retail sale without repacking. Simple accessories or objects of 
nor importance intended to facilitate the use of the articles may also be included. 


toms position that “toys put up in sets or outfits” (subheading 9503.70) is an eo 
ine provision denoting a clearly identifiable class or kind of goods. Consequently, goods 
nay be classified in subheading 9503.70 pursuant to GRI 1, and recourse to the other 
tRI’s, particularly pr provisions of GRI 3 relating to sets, is unnecessary. See, e.g., HQ 
086407 of March 22, 1990, HQ 086330 of May 14, 1990, and HQ 950700. Such sets typically 
contain complementary articles intended for use together, rather than individually, to pro- 
vide amusement. However, there is no requirement that the component of the set only be 
sapable of use together, and the ability of one or more of the components to be used individu- 
ally does not disqualify classification as a toy set. It is sufficient that the components of the 
toy set possess a clear nexus which contemplates a use together to amuse. 

Because Tattoo Graphix’s components combine a variety of complete articles which are 
intended for use together to occupy the user in a pleasant or enjoyable (i.e., amusing) way, 
“Tattoo Graphix” meets the requirements for classification as a toy, specifically a toy set. 
We note that in HQ 957894, we indicated that “Tattoo Graphix” was not classifiable as a toy 
set because a single component of the set, the carrying case, predominated over the other 
set components. Further review of the HTSUS and the EN’s disclose no basis for imposing 
such arule. Inasmuch as any finding of acomponent’s predominance would have no impact 
on a finding that the components together constitute a collection of articles designed and 
principally used for amusement, we have determined this rule to be inappropriate. 

Asa result of finding “Tattoo Graphix” to bea toy properly classified in Chapter 95, clas- 
sification of the articles elsewhere in the HTSUS is precluded. See Note 2(v) to Chapter 39, 
Additionally, we have previously noted that the manner in which articles are packaged and 
sold in combination can convert the articles from their design and use as articles classified 
elsewhere in the HTSUS to toys (see HQ 950700). Such a conversion occurred with respect 
to the various components in the set at issue, a fact that was overlooked in HQ 957894. 


Holding: 


“Tattoo Graphix” is classifiable as a toy set under subheading 9503.70.00, HTSUS, as 
[o]ther toys; reduced-size (“scale”) models and similar recreational models, working or 
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not; puzzles of all kinds; parts and accessories thereof: Other toys, put up in sets or outfits, 
and parts and accessories thereof, with a column one free rate of duty. 

HQ 957894 is revoked. In accordance with 19 U.S.C. §1625(c)(1), this ruling will become 
effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or 
decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or posi- 
tion in accordance with section 177.10 (c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MARVIN AMERNICK, 
(for John Durant, Director 
Commercial Rulings Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 113 and 151 
RIN 1515-AB60 


ACCREDITATION OF COMMERCIAL TESTING 
LABORATORIES; APPROVAL OF COMMERCIAL GAUGERS 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions relating to the commercial testing and gauging of imported mer- 
chandise, pursuant to Customs modernization provisions of the North 
American Free Trade Agreement Implementation Act. The proposed 
regulations revise the general procedures for the accreditation 

reaccreditation of commercial laboratories, the approval/reapproval 
of commercial gaugers, and the suspension and revocation of such ac- 
creditations/approvals. Further, the proposed regulations establish a 
reimbursable fee schedule that Customs will charge such laboratories 

gaugers to accredit/approve and periodically reaccredit/reapprove 
their commercial services, and make provision for the imposition of 
monetary penalties for failure to adhere to any of the provisions appli- 
cable to the examination, sampling, and testing of imported merchan- 
dise. 


DATES: Comments must be received on or before August 10, 1998. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, Suite 
3000, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Ira Reese, Laboratories 
& Scientific Services, (202) 927-1060. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1998, the United States enacted the North American 
Free Trade Agreement Implementation Act (the Act), Pub.L. 103-182, 
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107 Stat. 2057. Title VI of the Act contains provisions pertaining to 
Customs Modernization (107 Stat. 2170); section 613 of Subtitle A to 
Title VI amends section 499 of the Tariff Act of 1980 (19 U.S.C. 1499), 
which provides Customs with the authority to conduct examinations 
and detain imported merchandise. 


The Commercial Laboratory/Gauger Testing provisions of section 613 

The provisions of section 613, among other things, codify Customs 
regulations and administrative guidelines concerning the use of com- 
mercial laboratories and gaugers by adding a new paragraph (b) to sec- 
tion 499 (19 U.S.C. 1499(b)). Regarding the accreditation/approval 
aspects of commercial laboratories/gaugers, the provisions of new para- 
graph (b) authorize Customs to: 


(1) set procedures for the accreditation of commercial laborato- 
ries in the United States, which may be used to perform tests relat- 
ing to the admissibility, quantity, composition, or characteristics of 
imported merchandise, and the approval of commercial gaugers in 
the United States, which may be used to perform tests to establish 
the quantities of imported merchandise; 

(2) impose reasonable charges for such accreditations/approvals 
and periodic reaccreditations/reapprovals; and 

(3) establish the conditions regarding the suspension and revo- 
cation of such accreditations and approvals, which may include the 
imposition of monetary penalties not to exceed $100,000, in addi- 
tion to penalties for any loss of revenue, in appropriate cases. 


Regarding the testing/gauging aspects of commercial laboratories 
gaugers, new paragraph (b) further provides that: 


(1) in the absence of Customs testing, Customs shall accept anal- 
ysis and quantity results from Customs-accredited laboratories 
and Customs-approved gaugers; however, this circumstance does 
not limit or otherwise preclude Customs or any other Federal 
agency from independently testing, analyzing, or quantifying any 
sample or merchandise; 

(2) testing procedures and methodologies will be made available 
upon request to any person, except when they are proprietary to 
the holder of a copyright or patent or developed by Customs for en- 
forcement purposes; information resulting from any Customs test- 
ing will be made available to the importer of record and any agents 
thereof, except when the information meets the above specified ex- 
clusions from disclosure; and 

(3) laboratories/gaugers may seek judicial review of any final 
Customs decision that adversely affects their accreditation/ap- 
proval, i.e., denial, suspension, or revocation, or that imposes a 
monetary penalty, by commencing an action within 60 days of such 
decision in the Court of International Trade. 


New paragraph (b) also provides that commercial laboratories/gaug- 
ers already accredited/approved under current Customs regulations 
(see, 19 CFR 151.13) will not be required to reapply, but will be subject to 
reaccreditation/reapproval procedures and requirements. Until the 
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time for reaccreditation/reapproval, those commercial laboratories 
gaugers already accredited/approved may conduct only those tests they 
were originally accredited/approved to perform. 


A. Proposed amendments concerning accrediting commercial laboratories 

Heretofore, Customs accredited commercial laboratories to perform 
selected tests on certain imported merchandise entered under chapters 
27 (pertaining to mineral fuels, mineral oils and products of their dis- 
tillation; bituminous substances; and mineral waxes) and 29 (pertain- 
ing to organic chemicals) of the Harmonized Tariff Schedule of the 
United States (HTSUS). The proposed amendments will expand the 
scope of accreditation to allow laboratories to perform the majority of 
tests vested in, or delegated to, the Customs Service; accreditation will 
extend to the performance of functions for determining the admissibil- 
ity, quantity, composition, or characteristics of imported merchandise. 
Accordingly, more importers may now choose, at their expense, to have 
merchandise tested by Customs-accredited laboratories whose test re- 
sults will be accepted by Customs, if the importer certifies that the sam- 
ple tested was taken from the merchandise in the entry. This could 
result in the earlier availability of test results and should assist in the 
proper classification and entry of imported merchandise. 

The proposed regulations do not preclude Customs from testing mer- 
chandise from a shipment which has already been tested by an accred- 
ited laboratory at the importer’s expense. Occasionally, Customs may 
request sample splits (discussed below) retained by accredited laborato- 
ries to test. In cases where merchandise has been analyzed by both Cus- 
toms and an accredited laboratory, Customs actions will be based upon 
the analysis provided by Customs, unless other action is indicated by 
the Director, Laboratories & Scientific Services (Director). 

Merchandise samples tested by accredited laboratories will be from 
an importer’s actual importations. Customs will release to the importer 
a representative sample of the merchandise, which will be taken and 
split into two essentially equal parts under Customs supervision at the 
port of entry. Each part will be of sufficient size so that complete testing 
for Customs purposes can be performed. The accredited laboratory will 
test one part and retain the second sample and any remnants from the 
testing, under proper storage conditions, for a period of one year from 
the date of the laboratory’s final analysis report, unless other instruc- 
tions are issued in writing by Customs. At the end of the one-year reten- 
tion time period the accredited laboratory may dispose of the retained 
samples and sample remnants in a manner consistent with federal, 
state, and local statutes; perishable samples and sample remnants may 
be disposed of more expeditiously, if done in accordance with acceptable 
laboratory procedures. 

Commercial laboratories will be accredited to perform accepted in- 
dustry and Customs-specified tests on merchandise by commodity 
groups that parallel the chapters and subheadings contained in the 
HTSUS. These commodity groups are set forth in the proposed rule. 
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Laboratories may be accredited to perform testing in more than one of 
these commodity groups. Further, because certain tests require expen- 
sive, highly-specialized equipment or narrow technical expertise, and 
because any given commodity group may involve many different chemi- 
cal, physical, or mechanical tests, Customs will consider, upon applica- 
tion, granting accreditation for subgroups of tests within a commodity 
group. Customs may expand the list of commodity groups for accredita- 
tion. 

While Customs recognizes that many laboratory-accreditation sys- 
tems perform accreditation by fields of testing, such as chemical, biolog- 
ical, mechanical, etc., Customs is not proposing to adopt this method of 
accreditation. Instead, Customs proposes to perform accreditation by 
commodity groups and subgroups because of Customs technical re- 
quirements and because many commodities require testing in more 
than one traditional field. Accordingly, laboratories seeking Customs 
accreditation should become aware of Customs testing requirements 
and seek accreditation in the multiple fields required to test a particular 
commodity for Customs purposes. For example, a metals-testing labo- 
ratory, in order to obtain Customs accreditation, will need to have the 
ability to perform both chemical and mechanical testing. 

Specific testing methods for accreditation will be designated in Com- 
modity Group Brochures available from Customs to ensure that the im- 
porter-client is aware of the appropriate test procedures for Customs 
purposes. Some of these testing methods may reference general indus- 
try standards, published by such organizations as the American Society 
for Testing and Materials (ASTM) and the American Petroleum Insti- 
tute (API). It is recognized that different test methods may produce dif- 
ferent results, and it is imperative for this program that Customs 
laboratories and Customs-accredited laboratories utilize the same test 
methods. 

To become a Customs-accredited laboratory, individuals or commer- 
cial organizations must submit a letter of application to Customs re- 
questing accreditation to perform testing for specific commodity 
groups, e.g., textiles or metals. The technical and operational require- 
ments for accreditation include having an appropriate facility properly 
equipped to perform the designated tests and staff capable of perform- 
ing these tests. In addition to reviewing an applicant’s overall physical 
plant and management system, specific review and testing will be con- 
ducted for each commodity group in which accreditation is sought. Cus- 
toms evaluation of an applicant’s professional abilities will be in 
accordance with the general criteria contained in ASTM E548: Stan- 
dard Guide for General Criteria Used for Evaluating Laboratory Com- 
petence. Customs determination of an applicant’s overall competence, 
independence, and character will be based on the information con- 
tained in the application submitted by the Laboratory and by conduct- 
ing on-site inspections and background investigations. 
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Applicants will be required to retain certain records so that Customs 
can evaluate and verify all Customs-related work performed. The nor- 
mal record-retention period under the Customs Regulations is five 
years (see, present § 151.13(i)). However, should litigation arise within 
the five-year record-retention-period of time that involves certain labo- 
ratory records, those records may be required by Customs to be main- 
tained for a longer period of time. Should laboratory operations cease, 
the laboratory shall inform Customs where the records will be located. 
Failure to properly safeguard or account for analysis records and labo- 
ratory testing/gauger measurement results will make the accredited 
laboratory/approved gauger subject to liquidated damages in the 
amount of the bond (discussed below) or, in the event of bankruptcy, 
render the surety liable for such damages. 

Further, applicants will be required to obtain a bond executed in ac- 
cordance with Part 113 of the Customs Regulations (19 CFR Part 113). 
The limits of liability on the bond will be established by the Customs 
port nearest to the applicant’s main office in consultation with the Di- 
rector. 

Following Customs evaluation of a laboratory’s overall competence 
to become an accredited laboratory, Customs will notify the laboratory 
in writing of its approval/nonselection; in the case of nonselection, spe- 
cific reasons will be given. Laboratories receiving an adverse accredita- 
tion determination, and wishing to appeal the decision must file an 
appeal within 30 days to the Director. Within 30 days of receipt of the 
appeal, the Director will make a determination and notify the laborato- 
ry in writing. If the Director reaffirms the nonselection, again citing 
specific reasons, the applicant may then choose to either submit a new 
application to the Director after waiting 90 days from the date of the Di- 
rector’s last decision; or commence an action in the Court of Interna- 
tional Trade within 60 days after issuance of Customs decision or order. 

Once accredited, laboratories may apply to expand their accredita- 
tion at any time. Extensions of accreditation may be requested to add a 
new site and/or to increase the number of accredited commodity groups 
or subgroups at a previously accredited site. The procedure for exten- 
sions of accreditation is essentially the same as that for accreditation; 
certain initial processing steps, e.g., background investigations and re- 
view of educational credentials, however, may not need to be repeated. 
The reaccreditation fee will be adjusted accordingly. Customs-accred- 
ited laboratories must undergo reaccreditation every three years. 
Regarding adverse reaccreditation determinations and any suspen- 
sion/revocation/penalty decisions (discussed below), the appeal proce- 
dures discussed above will apply. 

Once accredited, a laboratory must maintain its accreditation cre- 
dentials by maintaining its overall physical plant and management sys- 
tem, as well as by remaining proficient at performing approved 
methods of analysis. In particular, accredited laboratories will be re- 
quired to perform periodic analyses of check samples and to submit the 
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results to Customs. Check samples are samples which have been distrib- 
uted by Customs to test proficiency in a certain area of accreditation. 
The results must demonstrate that the laboratory has the continuing 
ability to produce a work product that assists in the proper classifica- 
tion and entry of imported merchandise. 

In addition to establishing the requirements and procedures for labo- 
ratories to receive and maintain accreditation, the proposed regula- 
tions make provision for the suspension or revocation of such 
accreditation, and the imposition of monetary penalties not to exceed 
$100,000 in addition to the recovery of any loss of revenue that may 
have occurred. Customs will seek to recover lost revenue from accred- 
ited laboratories in cases where the laboratory intentionally falsified 
the analysis in collusion with the importer. Customs may assess mone- 
tary penalties on an accredited laboratory for failure to adhere to any of 
the regulatory requirements imposed on accredited commercial labora- 
tories. Otherwise, Customs will not assess penalties nor seek to recover 
lost revenue merely because of a good-faith difference of professional 
opinion. Via a separate Federal Register document, Customs will pub- 
lish guidelines governing penalties and any mitigating factors it will 
consider in imposing such penalties. 

B. Proposed amendments concerning approving commercial gaugers 

The regulatory amendments proposed separately provide for the ap- 
proval of commercial gaugers and the acceptance of reports from Cus- 
toms-approved commercial gaugers. The commercial gauger-approval 
amendments generally parallel those concerning laboratory accredita- 
tion. Approval may extend to the performance of the functions of gaug- 
ing and measuring merchandise. Customs approval extends only to the 
performance of such functions as are vested in, or delegated to, Cus- 
toms. The imported products for which gauging approval may be ob- 
tained remains the same as those currently listed in the regulations. 
But Customs may expand the list of commodity groups for approval. 
C. Proposed amendments concerning reimbursable fees for accreditation; 

approval and periodic reaccreditation/reapproval 

At the time of promulgating the Customs Modernization provisions 
of the Act, Congress agreed that in order for Customs to expand the Cus- 
toms laboratory/gauger program the cost of the program should be re- 
captured through the imposition of reasonable fees. A Customs task 
force was formed to study the kind of fee structure that would be neces- 
sary for Customs to recoup the costs associated with the application 
process, travel costs, conducting ongoing background investigations, 
and maintaining the program. The fee structure adopted would have to 
cover the costs associated with implementing the expanded program. 

The regulatory amendments proposed provide for the imposition of 
reasonable, i.e., reimbursable, charges associated with the work re- 
quired by Cystoms to accredit/approve and periodically reaccredit/ 
reapprove commercial laboratories/gaugers. These charges necessarily 
will be variable, dependent on specific travel costs and the scope of par- 
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ticular accreditation/approval applications, and are designed merely to 
reimburse Customs for the actual costs of establishing and regulating 
the laboratory/gauger program. Accordingly, the fee structure is based 
on recovering those expenses which are variable, directly associated 
with specific travel and the conduct of background investigations, and 
those expenses which are fixed, based on administrative estimates gen- 
erally applicable to recovering the technical and clerical support costs 
associated with the program. 


Variable Costs 


The variable portion of the accreditation-reaccreditation/approval- 
reapproval fee schedules will be based on the actual costs incurred for 
travel and associated with the scope of the background investigation. 
These charges are estimated to be approximately $1,000 per visit and 
$1,700 per background investigation. Whenever possible, Customs will 
endeavor to bundle these variable costs so that where travel or inves- 
tigations costs apply to more than one laboratory or gauger, the costs 
will be fairly apportioned between applicants. 

In the event of a dispute concerning the amount of assessment for 
travel costs and per diem charges relating to a scheduled inspection vis- 
it, the laboratory/gauger concerned may file an appeal within 30 days of 
the assessment with the Director. The appeal letter must specify which 
charges are disputed and give reasons for the dispute, accompanied by 
supporting documentation where appropriate. 


Fixed Costs 


The fixed portion of the accreditation-reaccreditation/approval- 
reapproval fee schedules is based on administrative guidelines which 
estimate program administrative support costs that do not consider 
salary or related costs. The primary accreditation/approval fee is meant 
to defray the following costs: 


(1) preparation and distribution of methods manuals (for labora- 
tories only) and policies; 

(2) development and distribution of application packages; 

(3) set up and storage of company and/or branch files; 

(4a) for laboratories, check samples and blind sample programs 
(costs of collection, documentation, and mailing of samples; costs 
of obtaining and storing samples; and costs of excess sample dispos- 
al); 

(4b) for gaugers, development and application of proficiency 
testing; and 

(5) Office supplies used to administer the program, 1.e., copier 
costs, envelopes, etc. 


Customs is authorized to charge 15% of program costs for administra- 
tive overhead. See, 19 CFR 24.21. Based on the above referenced 
administrative estimates of program-support costs, Customs has deter- 
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mined that the following initial fee schedules for accrediting/reaccredit- 
ing laboratories and approving/reapproving gaugers are reasonable: 
For Laboratories 
General Accreditation Fee 750 
Additional Commodities Fee $ 200 
Laboratory Reaccreditation Fee 375 
Commodity Reaccreditation Fee 5 150 
For Gaugers 
General Approval Fee > 400 
Reapproval Fee 200 

Laboratories/gaugers will be required to submit to the Director, fifty 
percent of the applicable accreditation/general approval fee amount 
with their initial application for accreditation/approval, to cover pre- 
liminary processing costs. This pre-payment is nonrefundable. Before a 
laboratory/gauger will be designated by Customs as an accredited/ap- 
proved facility or can have its existing accreditation/approval extended 
to cover additional commodity testing it must have paid the applicable 
variable charges assessed and the balance of the fixed fee associated 
with the action within 30 days of notification to Customs, and have its 
laboratory/gauger bond on file. Then the applicant will receive accredi- 
tation/approval documentation and a notice of accreditation/approval 
or extension of existing accreditation/approval will be published in the 
Federal Register and CUSTOMS BULLETIN. 

Three years from the date of the initial accreditation/approval, Cus- 
toms, Account Services Division, will bill the licensee for reaccredita- 
tion/reapproval. There will be a 30-day billing period. If payment is not 
received by Customs within the 30-day billing period, revocation proce- 
dures will be initiated against all accreditations/approvals granted the 
licensee. 

Following the first year of operation, these initial fee schedules may 
be revised to capture expenses not reimbursed to Customs. If the fee 
schedules are revised, they will be published in the Federal Register and 
the CUSTOMS BULLETIN. 

Already accredited/approved Laboratories/Gaugers 

Laboratories accredited and gaugers approved under Customs regu- 
lations prior to December 8, 1993, will not be required to apply for 
initial accreditation/approval. Until the time for reaccreditation, 
reapproval, however, those commercial laboratories/gaugers already 
accredited/approved must, however, conduct their business in a man- 
ner consistent with the administrative portions of the amended regula- 
tions, and will be required to pay applicable reaccreditation/reapproval 
fees in the third year following the date these proposed regulations be- 
come final. 

Customs-accredited laboratories may make their accreditation 
known to potential customers, but must accurately represent the tests 
for the commodity group(s) for which accreditation has been obtained. 
Such laboratories will be limited to the use of terms that appear in the 
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Notice of Accreditation they receive at the time they are accredited. Par- 
allel provisions will apply to Customs-approved gaugers. 

The regulations currently implementing the examination of mer- 
chandise provisions of 19 U.S.C. 1499 are found in Part 151 of the Cus- 
toms Regulations (19 CFR Part 151); § 151.13 currently pertains to 
both commercial laboratories and gaugers. Other Customs regulatory 
provisions referencing Part 151 are found in Part 113 (19 CFR Part 
113). In this document Customs proposes to amend Parts 113 and 151 of 
the Customs Regulations, as discussed below, to implement the Cus- 
toms Modernization provisions pertaining to laboratory accredita- 
tions/gauger approvals (19 U.S.C. 1499(b)), as discussed above. 

In sum, it is proposed to revise two references in § 113.67 of the Cus- 
toms Regulations (19 CFR 113.67) to carry the proper cross references 
for the commercial laboratory or gauger provisions that are redesig- 
nated as proposed in this document. In Part 151, it is proposed to pro- 
vide for commercial laboratories and gaugers in separate sections, so 
that each program can be more easily administered. Accordingly, 
§ 151.12, currently reserved, will be amended to set forth the accredita- 
tion requirements and procedures applicable to commercial laborato- 
ries, and § 151.13 will be amended to set forth the approval 
requirements and procedures applicable to commercial gaugers. Sec- 
tion 151.14 will be revised to remove reference to the product character- 
istic table currently contained in § 151.13(a)(2), as these analysis 
methods will be contained in Commodity Group Brochures. 


DISCUSSION OF PROPOSED CHANGES TO REGULATIONS 

It is proposed to utilize § 151.12—currently reserved—to set forth 
the provisions concerning the accreditation of commercial laborato- 
ries. Section 151.12 will contain 11 paragraphs ((a) through (k)) in a 
new question and answer format designed to facilitate an understand- 
ing of how the new laboratory-accreditation program will operate. 
Proposed new section 151.12 

Paragraph (a) will contain the definitions of three terms or phrases 
that will be used throughout the remaining paragraphs of § 151.12. 

Paragraph (b) will pose the question “What is a “Customs-accredited 
laboratory”?” and describes the eligibility requirements for commer- 
cial laboratories. The paragraph explains that those laboratories that 
can demonstrate the capability to perform approved methods of analy- 
sis used to determine the admissibility, quantity, composition, or char- 
acteristics for certain tariff commodity groups can be accredited by 
Customs to perform such tests for Customs purposes. 

Paragraph (c) will pose the question “What are the obligations of a 
Customs-accredited laboratory?” and delineates the six requirements 
commercial laboratories must agree to before they can be accredited by 
Customs. 

Paragraph (d) will pose the question “What are the commodity 
groups for which accreditation may be sought?” and contains the list of 
commodity groups for which accreditation is available without special 
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permission from the Director. The list of commodity grcups, although 
similar to the provisions currently at § 151.13(a)(2), is expanded from 
two HTSUS chapters to include more than 40 HTSUS chapters to re- 
flect the scope of imported merchandise for which Customs is responsi- 
ble for testing. 

Paragraph (e) will pose the question “What are the approved methods 
of analysis?” and provides that the approved methods of testing will be 
published in Customs Commodity Group Brochures. The brochures 
will specify the particular testing procedures required, unless written 
permission from the Director is given to use an alternate method. Pro- 
cedures required by the Director may reference applicable general in- 
dustry standards, published by such organizations as the American 
Society for Testing and Materials (ASTM) and the American Petroleum 
Institute (APD. 

Paragraph (f) will pose the question “How would a commercial labo- 
ratory become a Customs-accredited laboratory?” and explains the es- 
sential requirements that prospective commercial laboratories must 
respond to when applying for accreditation: (1) what the application 
should contain, (2) where an application should be sent, and (3) how the 
application will be reviewed. Further, this paragraph will describe the 
criteria by which Customs will appraise each applicant’s overall physi- 
cal plant and management system to ascertain the laboratory’s ability 
to manage and control the acquisition of technical data associated with 
the accreditation sought and describe Customs determination of an ap- 
plicant’s competence. 

Paragraph (g) will pose the question “How will an applicant be noti- 
fied concerning accreditation?” and describes the procedures Customs 
will follow when notifying applicants concerning the disposition of 
their application or request for extension of accreditation. The para- 
graph also describes the grounds for nonselection, based on application, 
background investigation, or capability matters, and the appeal proce- 
dures applicants must follow to appeal adverse determinations con- 
cerning their application or request for extension of accreditation. 

Paragraph (h) will pose the question “What are the accreditation/ 
reaccreditation fee requirements?” and provides that any fixed fee 
changes will be published in the CusToMS BULLETIN and the Federal 
Register; the fees for the first year are as discussed above. 

Paragraph (i) will pose the question “Can existing Customs-accred- 
ited laboratories continue to operate?” and provides that while such 
laboratories, accredited prior to December 8, 1993, will retain that ac- 
creditation, they must, however, conduct their business in a manner 
consistent with the administrative portions of the new regulations. 
This paragraph also provides that these existing facilities will have 
their status reevaluated in the third year following the effective date of 
this regulation. At the time of reaccreditation, these laboratories must 
meet the requirements of the regulations and pay the applicable fees; a 
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failure to meet these requirements will result in revocation or suspen- 
sion of the accreditation. 

Paragraph (j) will pose the question “How will Customs-accredited 
laboratories operate?” and describes (1) the testing of samples, (2) the 
acceptance of reports by Customs, (3) recordkeeping requirements, 
(4) limited representation of Customs accreditation, and (5) a prohibi- 
tion against accredited laboratories subcontracting Customs-related 
analyses work. The testing of samples procedures provide that import- 
ers may have samples of their merchandise tested by Customs-accred- 
ited laboratories, and that the commercial laboratory designated to test 
the sample is required to test only one part of the sample that will be 
split into two parts under Customs supervision, reserving the second 
part for a period of one year. Further, these provisions provide that Cus- 
toms and any other Federal agency reserve the right to independently 
challenge the results of such reports. 

Lastly, paragraph (k) will pose the question “How can a laboratory 
have its accreditation suspended or revoked or be required to pay a 
monetary penalty?” and explains (1) how the laboratory’s accreditation 
may be revoked or suspended or how the laboratory may be assessed a 
monetary penalty in lieu of, or in addition to, suspension or revocation 
of accreditation, (2) what are the grounds for suspension, revocation, or 
assessment of a monetary penalty, (3) the notice requirements Customs 
will follow, (4) the appeal rights of the laboratory, (5) publication re- 
quirements, and (6) penalty provisions. Regarding the appeal of a revo- 
cation, suspension, or penalty decision, these provisions parallel the 
appeal provisions regarding nonselection. Regarding the monetary 
penalty provisions, these can be in addition to or in lieu of an order re- 
garding suspension or revocation of accreditation. No penalty may ex- 
ceed $100,000. 


Proposed amended section 151.13 
ys 


It is further proposed to amend the provisions of § 151.18, which cur- 
rently contains provisions pertaining to both commercial gaugers and 
laboratories, to make its provisions exclusive to commercial gaugers. 
Section 151.13 will contain 9 paragraphs ((a) through (i)) in a similar 
question and answer format designed to facilitate how the new gauger- 
approval program will operate. 

Paragraph (a) will pose the question “What is a “Customs-approved 
gauger”?” and describes the eligibility requirements for commercial 
gaugers. The paragraph explains that those gaugers that can demon- 
strate the capability to perform the approved gauging and measure- 
ment procedures for certain tariff commodity groups listed in the 
section can be approved by Customs to perform such procedures for 
Custoins purposes. 

Paragraph (b) will pose the question “What are the obligations of a 
Customs-approved gauger?” and delineates the six requirements com- 
mercial gaugers must agree to before they can be approved by Customs. 
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Paragraph (c) will pose the question “What are the approved gauging 
and measurement procedures?” and provides that the approved gaug- 
ing and measurement procedures will be published in Customs Com- 
modity Group Brochures. The brochures will specify the particular 
measurements and procedures required, unless written permission 
from the Director is given to use an alternate method. Procedures re- 
quired by the Director may reference applicable general industry stan- 
dards, published by such organizations as the American Society for 
Testing and Materials (ASTM) and the American Petroleum Institute 
(APT) 

Paragraph (d) will pose the question “How would a commercial gaug- 
er become a Customs-approved gauger?” and explains the essential re- 
quirements that prospective commercial gaugers must meet when 
applying for approval. These provisions substantially mirror the re- 
quirements discussed above for proposed § 151.12(f). 

Paragraph (e) will pose the question of “How will an applicant be no- 
tified concerning approval?” and describes the procedures Customs will 
follow when notifying applicants concerning the disposition of their ap- 
plication or request for extension of approval. The paragraph also de- 
scribes the grounds for nonselection, based on application, background 
investigation, or capability matters, and the appeal procedures appli- 
cants must follow if their application or request is disapproved. These 
provisions substantially mirror the requirements discussed above for 
proposed § 151.12(g). 

Paragraph (f) will pose the question “What are the approval/reappro- 
val fee requirements?” and provides that any fixed fee changes will be 
published in the CusTOMS BULLETIN and the Federal Register. These pro- 
visions substantially mirror the requirements discussed above for pro- 
posed § 151.12(h). 

Paragraph (g) will pose the question “Can existing Customs-ap- 
proved gaugers continue to operate?” and provides that while such 
gaugers, approved prior to December 8, 1993, will retain that approval, 
they must, however, conduct their business in a manner consistent with 
the administrative portions of the new regulations. Other provisions in 
this paragraph applicable to gaugers substantially mirror the require- 
ments discussed above for laboratories at proposed § 151.12(i). 

Paragraph (h) will pose the question “How will Customs-approved 
gaugers operate?” and describes (1) the acceptance of reports by Cus- 
toms, (2) recordkeeping requirements, (3) limited representation of 
Customs approval requirements, and (4) a prohibition against ap- 
proved gaugers subcontracting Customs-related work. These provi- 
sions substantially mirror the requirements discussed above for 
proposed § 151.12(j). 

Paragraph (i) will pose the question “How can a gauger have its ap- 
proval suspended or revoked or be required to pay a monetary penalty?” 
and explains (1) how the gauger’s approval may be revoked or sus- 
pended or how the gauger may be assessed a monetary penalty in lieu of, 
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or in addition to, suspension or revocation of approval, (2) what are the 
grounds for suspension, revocation, or assessment of a monetary penal- 
ty, (3) the notice requirements Customs will follow, (4) the appeal rights 
of the gauger, (5) publication requirements, and (6) penalty provisions. 
These provisions substantially mirror the requirements discussed 
above for proposed § 151.12(k). 


OTHER REGULATORY AMENDMENTS PROPOSED 
Section 151.14 will be revised to remove a reference to the table of 
product characteristics found at § 151.13(a)(2) because product charac- 
teristics will no longer be set forth in the regulations, but will be con- 
tained in specific Commodity Group Brochures. 
In § 1138.67, two references to current § 151.13 will be revised to cor- 
respond to the changes proposed to §§ 151.13 and 151.14. 


COMMENTS 

Before adopting these proposed regulations as a final rule, consider- 
ation will be given to any written comments timely submitted to Cus- 
toms. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of 
the Treasury Department Regulations (31 CFR 1.4), and § 103.11(b) of 
the Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, 
Office of Regulations and Rulings, U.S. Customs Service, Suite 3000, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 


THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 

Because the number of accredited laboratories and approved gaugers 
is expected to be small, and such accreditation and approval will confer 
a benefit on the importing public, pursuant to the provisions of the Reg- 
ulatory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that, if 
adopted, the proposed amendments will not have a significant adverse 
economic impact on a substantial number of small entities. According- 
ly, they are not subject to the regulatory analysis or other requirements 
of 5 U.S.C. 603 and 604. This document does not meet the criteria for a 
“significant regulatory action” as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 

The collection of information contained in this notice of proposed ru- 
lemaking has been submitted to the Office of Management and Budget 
(OMB) for review in accordance with the Paperwork Reduction Act of 
1995 (44 U.S.C. 3507). Comments on the collection of information 
should be sent to OMB, Attention: Desk Officer for the Department of 
the Treasury, Office of Information and Regulatory Affairs, Washing- 
ton, D.C. 20503. A copy should also be sent to the Regulations Branch at 
the address set forth previously. Comments should be submitted within 


the time frame that comments are due regarding the substance of the 
proposal. 
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Comments are invited on: 


(a) Whether the collection of information is necessary for the 
proper performance of the functions of the agency, including 
whether the information shall have practical utility; 

(b) The accuracy of the agency’s estimate of the information 
collection burden; 

(c) Ways to enhance the quality, utility, and clarity of the informa- 
tion to be collected; 

) Ways to minimize the information collection burden on re- 
sponident: s, including through the use of automated collection tech- 
—o or other forms of information technology; and 

) Estimates of capital or start up costs and costs of operations, 
makabenninte, and purchase of services to provide information. 


An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number. 

The collections of information in these proposed regulations are in 
§§ 151.12(e) and 151.13(c). The information requested is necessary so 
that Customs can determine whether those laboratories/gaugers seek- 
ing accreditation/approval to test/measure imported merchandise are 
competent to receive or maintain such credentials. The likely respond- 
ents are individuals and commercial organizations who either analyze 
merchandise or measure, gauge, or sample merchandise. 

Estimated total annual reporting and/or recordkeeping burden: 
50 hours 

Estimated average annual burden per respondent/recordkeeper: 
5 hours. 

Estimated number of respondents and/or recordkeepers: 10. 

Estimated annual frequency of responses: 1. 

Part 178 of the Customs Regulations (19 CFR Part 178), which lists 
the information collections contained in the regulations and control 
numbers assigned by OMB, would be amended accordingly if this pro- 
posal is adopted. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch, Office of Regulations and Rulings. However, 
personnel from other offices participated in its development. 


LIST OF SUBJECTS 
19 CFR Part 113 


Bonds, Customs duties and inspection, Exports, Freight, Imports, 
Reporting and recordkeeping requirements. 


19 CFR Part 151 


Customs duties and inspection, Examination, Fees assessment, 
Gaugers, Imports, Laboratories, Licensing, Penalties, Reporting and 
recordkeeping requirements, Sampling and testing. 
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AMENDMENTS TO THE REGULATIONS 
For the reasons stated above, it is proposed to amend Parts 113 and 


151 of the Customs Regulations (19 CFR Parts 113 and 151) as set forth 
below: 


PART 113—CUSTOMS BONDS 


1. The general authority citation for part 113 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1623, 1624. 


* * * * * * * 


2. In § 113.67, paragraph (a)(1)(ii) is amended by removing the words 
“terms of the Commercial Gauger Agreement [see § 151.13(b)(9)] and 
by the”; and by removing the citations “$§ 151.13 and 151.14” and add- 
ing, in their place, the citation “§ 151.13(b)”. 

3. In § 113.67, paragraph (b)(1)(ii) is amended by removing the words 
“terms of the Commercial Laboratory Agreement [see § 151.13(b)(9)] 
and by the”; and by removing the citation “§ 151.13” and adding, in its 
place, the citation “§ 151.12(c)”. 


PART 151—EXAMINATION, SAMPLING, AND 
TESTING OF MERCHANDISE 


1. The general authority citation for part 151 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Notes 20 and 21, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1624. Subpart A also is- 
sued under 19 U.S.C. 1499. 


2. In subpart A, § 151.12 is unreserved with section heading and text 
to read as follows: 


§ 151.12 Accreditation of commercial laboratories. 


This section sets forth the requirements for commercial laboratories 
to obtain accreditation by Customs for the testing of certain commodi- 
ties, and explains the operation of such accredited laboratories. This 
section also provides for the imposition of accreditation and reaccredit- 
ation fees, sets forth grounds for the suspension and revocation of ac- 
creditation, and provides for the imposition of a monetary penalty for 
an accredited commercial laboratory that fails to adhere to the provi- 
sions of this section. 

(a) Definitions. For purposes of this section, the following words and 
phrases have the meanings indicated: 

Analysis record. An “analysis record” is a compilation of all docu- 
ments which have been generated during the course of analysis of a par- 
ticular sample which, under normal circumstances, culminates in the 
issuance of a laboratory report. An analysis record may include, both in 
paper and electronic-form, such documents as work sheets, notes, asso- 





162 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 25, JUNE 24, 1998 


ciated spectra (both spectra of the actual product and any standard 
spectra used for comparison), photographs and microphotographs, and 
the laboratory report. 

Check samples. “Check samples” are samples which have been dis- 
tributed by Customs to accredited laboratories to test their proficiency 
in a certain area of accreditation. 

Commodity Group Brochure. A “Commodity Group Brochure” is a 
booklet which contains a listing of the laboratory methods and applica- 
tion procedures which commercial laboratories are required to have the 
capability to perform to qualify for Customs-accreditation in a particu- 
lar commodity group. The brochures will specify the particular labora- 
tory testing procedures required for particular commodity groups, 
unless written permission from the Director is given to use an alternate 
method. Procedures required by the Director may reference applicable 
general industry testing standards, published by such organizations as 
the American Society for Testing and Materials (ASTM) and the Ameri- 
can Petroleum Institute (API). Commodity Group Brochures are avail- 
able from the U.S. Customs Service, Attention: Director, Laboratories & 
Scientific Services, Washington, D.C. 20229. 

Director. In §§ 151.12 and 151.138, references to the “Director” mean 
the Director, Laboratories & Scientific Services, located in Washington, 
D.C. 

(b) What is a “Customs-accredited laboratory”? “Commercial labora- 
tories” are individuals and commercial organizations that analyze mer- 
chandise, i.e., determine its composition and/or characteristics, 
through laboratory analysis. A “Customs-accredited laboratory” is a 
commercial laboratory, within the United States, that has demon- 
strated, to the satisfaction of the Director, pursuant to this section, the 
capability to perform analysis of certain commodities to determine ele- 
ments relating to the admissibility, quantity, composition, or character- 
istics of imported merchandise. Customs accreditation extends only to 
the performance of such functions as are vested in, or delegated to, Cus- 
toms. 

(c) What are the obligations of a Customs-accredited laboratory? A 
commercial laboratory accredited by Customs agrees to the following 
conditions and requirements: 

(1) To comply with the requirements of part 151, Customs Regula- 
tions (19 CFR part 151), and to conduct professional services in confor- 
mance with approved standards and procedures, including procedures 
which may be required by the Commissioner of Customs or the Direc- 
tor; 

(2) To have no interest in or other connection with any business or 
other activity which might affect the unbiased performance of duties as 
a Customs-accredited laboratory. It is understood that this does not pro- 
hibit acceptance of the usual fees for professional services; 

(3) To maintain the ability, z.e., the instrumentation, equipment, 
qualified staff, facilities, etc., to perform the services for which the labo- 
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ratory is accredited, and allow the Director to evaluate that ability on a 
periodic basis by such means as on-site inspections, demonstrations of 
analysis procedures, reviews of submitted records, and proficiency test- 
ing through check samples; 

(4) To retain those laboratory records beyond the five-year record- 
retention period specified by Customs as necessary to address matters 
concerned in pending litigation, and, should laboratory operations or 
accreditation cease, to contact Customs immediately regarding the dis- 
position of records retained; 

(5) To promptly investigate any circumstance which might affect the 
accuracy of work performed as an accredited laboratory, to correct the 
situation immediately, and to notify both the port director and the Di- 
rector of such matters, their consequences, and any corrective action 
taken or that needs to be taken; and 

(6) To immediately notify both the port director and the Director of 
any attempt to impede, influence, or coerce laboratory personnel in the 
performance of their duties, or of any decision to terminate laboratory 
operations or accredited status. Further, within 5 days of any changes 
involving legal name, address, ownership, parent-subsidiary relation- 
ships, bond, other offices or sites, managerial or professional or execu- 
tive staff, approved signatories, facilities, instruments, or equipment, 
etc., to notify the Director by certified mail. 

(d) What are the commodity groups for which accreditation may be 
sought? (1) Commercial laboratories may apply for accreditation to per- 
form tests for any of the commodity groups listed in paragraph (d)(2) of 
this section. Applicable test procedures are listed in Commodity Group 
Brochures. Application may be made for accreditation in more than one 
commodity group. At the discretion of the Director accreditation may 
be granted for subgroups of tests within a commodity group or for com- 
modity groups not specifically enumerated. Once accredited, a Cus- 
toms-accredited laboratory may apply at any time to expand its 
accreditation, to add new testing sites, or increase the number of com- 
modity groups or subgroups accredited. 

(2) The commodity groups for which accreditation may be sought 
without special permission from the Director are: 

(i) Dairy and Chocolate Products entered under Chapters 4, 18, and 
21 of the Harmonized Tariff Schedule of the United States (HTSUS); 

(ii) Food and Food Products entered under Chapters 7-12, 15, 16, and 
19-21, HTSUS; 

(iii) Botanical Identification—materials and products entered under 
Chapter 14 and Section IX, HTSUS; 

(iv) Sugar, Sugar Syrups, and Confectionery products entered under 
Chapter 17, HTSUS; 

(v) Spirituous Beverages entered under Chapter 22, HTSUS; 

(vi) Inorganic Materials, including Inorganic Compounds and Ores, 
entered under Chapters 26, 28, 31, and 36-38, HTSUS; 
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(vii) Petroleum and Petroleum Products entered under Chapters 27 
and 29, HTSUS; 

(viii) Organic Materials, including Intermediates and Pharmaceuti- 
cals, entered under Chapters 29, 30, 34, 35, and 38, HTSUS; 

(ix) Building Stone, Ceramics, Glassware, and Other Mineral Sub- 
stances entered under Chapter 25 and Section XIII, HTSUS; 

(x) Rubber, Plastics, Polymers, Pigments and Paints entered under 
Chapter 32 and Section VII, HTSUS; 

(xi) Essential Oils and Perfumes entered under Chapter 33, HTSUS; 

(xii) Leather and Articles of Leather entered under Chapters 41 and 
42, HTSUS; 

(xiii) Wood and Articles of Wood entered under Chapters 44 and 46, 
HTSUS; 

(xiv) Paper and Paper Products entered under Section X, HTSUS; 

(xv) Textiles and Related Products, including footwear and hats, en- 
tered under Sections XI and XII, HTSUS; and, 

(xvi) Metals and Alloys entered under Section XV, HTSUS. 

(e) What are the approved methods of analysis? Customs-accredited 
laboratories shall follow the general or specific testing methods set 
forth in Commodity Group Brochures in the testing of designated com- 
modities, unless the Director gives written permission to use an alter- 
nate method. Alternative methods will be considered and approved ona 
case-by-case basis. 

(f) How would a commercial laboratory become a Customs-accredited 
laboratory? (1) What should an application contain? An application for 
Customs-accreditation shall contain the following information: 

(i) The applicant’s legal name and the addresses of its principal place 
of business and any other facility out of which it will work; 

(ii) Detailed statements of ownership and any partnerships, parent- 
subsidiary relationships, or affiliations with any other domestic or for- 
eign organizations, including, but not limited to, importers, other 
commercial laboratories, producers, refiners, Customs brokers, and 
carriers; 

(iii) A statement of financial condition; 

(iv) If a corporation, a copy of the articles of incorporation and the 
names of all officers and directors; 

(v) The names, titles, and qualifications of each person who will be 
authorized to sign or approve analysis reports on behalf of the commer- 
cial laboratory; 

(vi) A complete description of the applicant’s facilities, instruments, 
and equipment; 

(vii) Express agreement that if notified by Customs of pending ac- 
creditation to execute a bond in accordance with part 113, Customs 
Regulations (19 CFR part 113), and submit it to the Customs port near- 
est to the applicant’s main office. (The limits of liability on the bond will 
be established by the Customs port in consultation with the Director. In 
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order to retain Customs accreditation, the laboratory must maintain an 
adequate bond, as determined by the port director); 

(viii) A listing of each commodity group for which accreditation is be- 
ing sought and, if procedures are being submitted for approval which 
are not specifically provided for in a Commodity Group Brochure, a list- 
ing of such procedures; 

(ix) A statement for each commodity group for which accreditation is 
being sought, providing: 

(A) That all tests on all commodities in a named group can be per- 
formed, or 

(B) That all tests on the commodities in a group except those indi- 
cated can be performed; or, 

(C) That the listed procedures which are not specifically provided for 
in the Commodity Group Brochure are being submitted for approval for 
use; 

(x) Express agreement to be bound by the obligations contained in 
paragraph (c) of this section; and, 

(xi) Anon refundable pre-payment equal to 50 percent of the fixed ac- 
creditation fee, as published in the Federal Register and Customs BUL- 
LETIN, to cover preliminary processing costs. Further, the applicant 
agrees to pay Customs within 30 days of notification the associated 
charges assessed for accreditation, i.e., those charges for actual travel 
and background investigation costs, and the balance of the fixed accred- 
itation fee. 

(2) Where should an application be sent? A commercial laboratory 
seeking accreditation or an extension of an existing accreditation shall 
send a letter of application to the U.S. Customs Service, Attention: Di- 
rector, Laboratories & Scientific Services, Washington, D.C. 20229. 

(3) How will an application be reviewed? 

(i) Physical plant and management system. The facility of the appli- 
cant will be inspected to ensure that it is properly equipped to perform 
the necessary tests and that staff personnel are capable of performing 
required tests. Customs evaluation of an applicant’s professional abili- 
ties will be in accordance with the general criteria contained in the 
American Society for Testing and Materials (ASTM) E548: Standard 
Guide for General Criteria Used for Evaluating Laboratory Compe- 
tence. This review will ascertain the laboratory’s ability to manage and 
control the acquisition of technical data. The review will be performed 
at the time of initial application and upon reaccreditation at three-year 
intervals. 

(ii) Ability to perform tests on specified commodity groups. For each 
commodity group applied for, the applicant will undergo a separate re- 
view and testing. The specific accreditation will be based on the labora- 
tory’s ability to perform the tests required for that commodity group. 
This will include the qualifications of the technical personnel in this 
field and the instrument availability required by the test methods. 
Maintenance of accreditation will be on-going and will require the sub- 
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mission of test results on periodic check samples. The criteria for accep- 
tance will be based on the laboratory’s ability to produce a work product 
that assists in the proper classification and entry of imported merchan- 
dise 

(iii) Determination of competence. The Director shall determine the 
applicant’s overall competence, independence, and character by con- 
ducting on-site inspections, which will include demonstrations by the 
applicant of analysis procedures; reviewing analysis records submitted; 
conducting proficiency testing through check samples; and conducting 
background investigations. 

(iv) Evaluation of technical and operational requirements. Customs 
shall determine whether the following technical and operational re- 
quirements are met: 

(A) Equipment. The laboratory shall be equipped with all of the in- 
struments and equipment needed to conduct the tests for which it is ac- 
credited. The laboratory shall ensure that all instruments and 
equipment are properly calibrated, checked, and maintained. 

(B) Facilities. The laboratory shall have, at a minimum, adequate 
space, lighting, and environmental controls to ensure compliance with 
the conditions prescribed for appropriate test procedures. 

(C) Personnel. The laboratory shall be staffed with persons having the 
necessary education, training, knowledge, and experience for their as- 
signed functions (e.g., maintaining equipment, calibrating instru- 
ments, performing laboratory analyses, evaluating analytical results, 
and signing analysis reports on behalf of the laboratory). In general, 
each technical staff member should hold, at a minimum, a bachelor’s 
degree in science or have two years related experience in an analytical 
laboratory. 

(g) How will an applicant be notified concerning accreditation? (1) No- 
tice of approval or nonselection. When Customs evaluation of a laborato- 
ry’s credentials is completed, the Director shall notify the laboratory in 
writing of its preliminary approval or nonselection. (Final approval de- 
terminations will not be made until the applicant has satisfied all bond 
requirements and made payment on all assessed charges and the bal- 
ance of the applicable accreditations fee). Notices of nonselection will 
state the reasons for the determination. All notices of accreditation, 
reaccreditation, or extension of existing accreditations will be pub- 
lished in the Federal Register and CUSTOMS BULLETIN. 

(2) Grounds for nonselection. The Director may deny a laboratory’s 
application for any of the following reasons: 

(i) The application contains false or misleading information concern- 
ing a material fact; 

(ii) The laboratory, a principal of the laboratory, or a person the Di- 
rector determines is exercising substantial ownership or control over 
such laboratory or officer, has been indicted for, convicted of, or com- 
mitted acts which, under United States federal or state law, would 
constitute any felony or misdemeanor involving misstatements, fraud, 
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theft-related offenses or any other violation which would reflect ad- 
versely on the business integrity of the applicant; 

(iii) A determination is made that the laboratory-applicant does not 
possess the capability or have adequate facilities and management to 
perform the approved methods of analysis for Customs purposes; 

(iv) A determination is made that the laboratory has submitted false 
reports or statements concerning the sampling of merchandise, or that 
the applicant was subject to sanctions by state, local, or professional ad- 
ministrative bodies for such conduct; 

(v) Nonpayment of assessed charges and the balance of the fixed ac- 
creditation fee; or 

(vi) Failure to execute a bond in accordance with part 113 of this chap- 
ter. 

(3) Appeal of adverse determinations. Laboratories receiving an ad- 
verse accreditation determination and wishing to appeal the deter- 
mination must file an appeal within 30 days to the Director. Within 30 
days of receipt of the appeal, the Director shall make a final determina- 
tion regarding the appeal and notify the laboratory in writing. If the Di- 
rector reaffirms the nonselection, again citing specific reasons, then the 
applicant may choose to either: 

(i) Submit a new application to the Director after waiting 90 days 
from the date of the Director’s last decision; or 

(ii) File an action with the Court of International Trade, pursuant to 
chapter 169 of title 28, United States Code, within 60 days after the is- 
suance of the Director’s final decision. 

(h) What are the accreditation/reaccreditation fee requirements? 

(1) In general. A fixed fee, representing Customs administrative over- 
head expense, will be assessed for each application for accreditation or 
reaccreditation. In addition, associated assessments, representing the 
actual costs associated with travel and per diem of Customs employees 
related to verification of application criteria and background investiga- 
tions will be charged. The combination of the fixed fee and associated 
assessments represent reimbursement to Customs for costs related to 
accreditation and reaccreditation. The fixed fee will be published in the 
CUSTOMS BULLETIN and the Federal Register. Based on a review of the 
actual costs associated with the program, the fixed fee may be adjusted 
periodically; any changes will be published in the CUSTOMS BULLETIN 
and the Federal Register. 

(i) Accreditation fees. A nonrefundable pre-payment equal to 50 per- 
cent of the fixed accreditation fee to cover preliminary processing costs 
must accompany each application for accreditation. Before a laborato- 
ry will be accredited, it must remit to Customs, Account Services Divi- 
sion, within the 30 day billing period the associated charges assessed for 
the accreditation and the balance of the fixed accreditation fee. 

(ii) Reaccreditation fees. Before a laboratory will be reaccredited, it 
must submit to Customs, Account Services Division, within the 30 day 
billing period the fixed reaccreditation fee. 
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(2) Disputes. In the event a laboratory disputes the charges assessed 
for travel and per diem costs associated with scheduled inspection vis- 
its, it may file an appeal within 30 days of the date of the assessment 
with the Director. The appeal letter must specify which charges are in 
dispute and provide such supporting documentation as may be avail- 
able for each allegation. The Director shall make findings of fact con- 
cerning the merits of an appeal and communicate the agency decision to 
the laboratory in writing within 30 days of the date of the appeal. 

(i) Can existing Customs-accredited laboratories continue to operate? 
Commercial laboratories accredited by the Director prior to December 
8, 1993, will retain that accreditation under these regulations provided 
they conduct their business in a manner consistent with the adminis- 
trative portions of this section. This paragraph does not pertain to any 
laboratory which has had its accreditation suspended or revoked. Labo- 
ratories which have had their accreditations continued under this sec- 
tion will have their status reevaluated in the third year following the 
effective date of this regulation. At the time of reaccreditation, these 
laboratories must meet the requirements of this section and remit to 
Customs, Account Services Division, within the 30 day billing period 
the fixed reaccreditation fee. Failure to meet these requirements will re- 
sult in revocation or suspension of the accreditation. 

(j) How will Customs-accredited laboratories operate? 

(1) Samples for testing. Upon request by the importer of record of 
merchandise, the port director will release a representative sample of 
the merchandise for testing by a Customs-accredited laboratory at the 
expense of the importer. Under Customs supervision, the sample shall 
be split into two essentially equal parts and given to the Customs-ac- 
credited laboratory. One portion of the sample may be used by the Cus- 
toms-accredited laboratory for its testing. The other porticn shall be 
retained by the laboratory, under appropriate storage conditions, for 
Customs use, as necessary, unless Customs requires other specific pro- 
cedures. Upon request, the sample portion reserved for Customs pur- 
poses shall be surrendered to Customs. Samples reserved for Customs 
and sample remnants from any testing shall be retained by the accred- 
ited laboratory for a period of one year from the date of the laboratory’s 
final analysis report, unless other instructions are issued in writing by 
Customs. At the end of the one-year retention time period the accred- 
ited laboratory may dispose of the retained samples and sample rem- 
nants in a manner consistent with federal, state, and local statutes; 
perishable samples and sample remnants may be disposed of more ex- 
peditiously, if done in accordance with acceptable laboratory proce- 
dures. 

(2) Contents of reports. The testing results from a Customs-accredited 
laboratory that are submitted by an importer of record with respect to 
merchandise in an entry shall, in the absence of testing conducted by 
Customs laboratories, be accepted by Customs provided that the im- 
porter of record certifies that the sample tested was taken from the mer- 
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chandise in the entry and the report establishes elements relating to the 
admissibility, quantity, composition, or characteristics of the merchan- 
dise entered, as required by law. The data must be obtained using meth- 
ods approved by the Director. Nothing in these regulations shall 
preclude Customs from sampling and testing merchandise from a ship- 
ment which has been sampled and tested by a Customs-accredited labo- 
ratory at the request of an importer. In cases where a shipment has been 
analyzed by both Customs and a Customs-accredited laboratory, all 
Customs actions will be based upon the analysis provided by the Cus- 
toms laboratory, unless the Director advises otherwise. If a Customs 
laboratory performs a test of merchandise, it shall release the results of 
its test to the importer of record or its agent upon request unless it is 
proprietary to the holder of a copyright or patent, or developed by Cus- 
toms for enforcement purposes. 

(3) Recordkeeping requirements. Customs-accredited laboratories 
shall maintain records of the type normally kept in the ordinary course 
of business in accordance with the provisions of this chapter and any 
other applicable provision of law, and make them available during nor- 
mal business hours for Customs inspection. In addition, these laborato- 
ries shall maintain all records necessary to permit the evaluation and 
verification of all Customs-related work, including, as appropriate, 
those described below. All records shall be maintained for five years, un- 
less the laboratory is notified in writing by Customs that a longer reten- 
tion time is necessary for particular records. Electronic data storage 
and transmission may be approved by Customs. 

(i) Sample records. Records for each sample tested for Customs pur- 
poses must be readily accessible and contain the following information: 

(A) A unique identifying number; 

(B) The date when the sample was received or taken; 

(C) The identity of the commodity (e.g. crude oil); 

(D) The name of the client; 

(E) The source of the sample (e.g., name of vessel, flight number of 
airline, name of individual taking the sample); and, 

(F) If available, the Customs entry date, entry number, and port of 
entry and the names of the importer, exporter, manufacturer, and coun- 
try-of-origin. 

(ii) Major equipment records. Records for each major piece of equip- 
ment or instrument (including analytical balances) used in Customs- 
related work must identify the name and type of instrument, the 
manufacturer’s name, the instrument’s model and any serial numbers, 
and the occurrence of all servicing performed on the equipment or in- 
strument, to include recalibration and any repair work, identifying 
who performed the service and when. 

(iii) Records of analytical procedures. The Customs-accredited labo- 
ratory must maintain complete and up-to-date copies of all approved 
analytical procedures, calibration methods, etc., and must document 
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the procedures each staff member is authorized to perform. These pro- 
cedures must be readily available to appropriate staff. 

(iv) Laboratory analysis records. The Customs-accredited laboratory 
must identify each analysis by sample record number (see paragraph 
(j)(3)G) of this section) and must maintain all information or data (such 
as sample weights, temperatures, references to filed spectra, etc.) asso- 
ciated with each Customs-related laboratory analysis. Each analysis re- 
cord must be dated and initialed or signed by the staff member(s) who 
did the work. 

(v) Laboratory analysis reports. Each laboratory analysis report sub- 
mitted to Customs must include: 

(A) The name and address of the Customs-accredited laboratory; 

(B) A description and identification of the sample, including its 
unique identifying number; 

(C) The designations of each analysis procedure used; 

(D) The analysis report itself (z.e., the pertinent characteristics of the 
sample); 

(E) The date of the report; and, 

(F) The signature of the person accepting technical responsibility for 
the analysis report (i.e., an approved signatory). 

(4) Representation of Customs-accredited status. Commercial labora- 
tories accredited by Customs shall limit statements or wording regard- 
ing their accreditation to an accurate description of the tests for the 
commodity group(s) for which accreditation has been obtained. Use of 
terms other than those appearing in the notice of approval (see para- 
graph (f) of this section) is prohibited. 

(5) Subcontracting prohibited. Customs-accredited laboratories shall 
not subcontract Customs-related analysis work. 

(k) How can a laboratory have its accreditation suspended or revoked 
or be required to pay a monetary penalty? 

(1) Grounds for suspension, revocation, or monetary penalty. (i) Gen- 
eral. A laboratory’s accreditation may be revoked or suspended or a lab- 
oratory may be assessed a monetary penalty at any time by the Director. 

(ii) Grounds for suspension, revocation, or assessment of a monetary 
penalty. A laboratory’s accreditation may be suspended or revoked, or a 
monetary penalty may be assessed because: 

(A) The selection was obtained through fraud or the misstatement of 
a material fact by the laboratory; 

(B) The laboratory, or other person the port director determines is ex- 
ercising substantial ownership or control over the laboratory operation 
or corporate officer, is indicted for, convicted of, or has committed acts 
which would constitute any felony or misdemeanor under United 
States Federal or State law. In the absence of an indictment, conviction, 
or other legal process, a port director must have probable cause to be- 
lieve the proscribed acts occurred; 
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(C) Staff laboratory personnel refuse or otherwise fail to follow any 
proper order of a Customs officer or any Customs order, rule, or regula- 
tion relative to continued licensing as a Customs-accredited laboratory; 

(D) The laboratory fails to operate in accordance with the obligations 
of paragraph (c) of this section; 

(E) A determination is made that the laboratory is no longer techni- 
cally or operationally proficient at performing the approved methods of 
analysis for Customs purposes; 

(F) The laboratory fails to remit to Customs, the Accounts Services 
Division, within the 30 day billing period the associated charges as- 
sessed for the accreditation and the balance of the fixed accreditation 
fee; 

(G) The laboratory fails to maintain its bond; or 

(H) The laboratory fails to remit to Customs, the Accounts Services 
Division, within the 30 day billing period the fixed reaccreditation fee. 

(iii) Assessment of monetary penalties. The assessment of a monetary 
penalty under this section, may be in lieu of, or in addition to, a suspen- 
sion or revocation of accreditation under this section. The monetary 
penalty may not exceed $100,000 per violation and shall be assessed and 
mitigated pursuant to published guidelines. Any monetary penalty un- 
der this section can be in addition to the recovery of any loss of revenue 
or liquidated damages assessed under the laboratory’s Customs bond. 

(2) Notice. When a decision to suspend, revoke, and/or to assess a 
monetary penalty is contemplated, Customs shall immediately notify 
the laboratory in writing of the proposed action. The notice of proposed 
action shall contain a description of the grounds for the proposed revo- 
cation, suspension, and/or assessment of a monetary penalty action, 
and advise the laboratory of the procedures for filing appeals. 

(3) Appeal procedures. A Customs-accredited laboratory receiving a 
notice of suspension or revocation of accreditation, and/or of assess- 
ment of a monetary penalty, and wishing to appeal the decision shall fol- 
low the appeal procedures set forth in paragraph (g)(3) of this section. 
An appeal to the Director may contain an acceptance of responsibility 
and may also provide extenuating circumstances and/or rebuttal evi- 
dence. Further, the appeal may ask for a meeting with the Director or 
his designee to discuss proposed actions. Should the laboratory fail to 
file an appeal within the required time period, the Director shall take 
actions to implement the proposed suspension or revocation and/or to 
collect the monetary penalty assessed in the notice. 

(4) Publication. All final notices of suspension or revocation of a labo- 
ratory’s accreditation and/or assessment of a monetary penalty will be 
published in the Federal Register and CUSTOMS BULLETIN, giving the ef- 
fective date, duration, and scope of each action. 

3. Section 151.13 is revised to read as follows: 


§ 151.13 Approval of commercial gaugers. 


This section sets forth the requirements for commercial gaugers to 
obtain approval by Customs for the measuring of certain merchandise, 
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and explains the operation of such approved gaugers. This section also 
provides for the imposition of approval and reapproval fees, sets forth 
grounds for the suspension or revocation of approval, and provides for 
the imposition of a monetary penalty for an approved commercial gaug- 
er that fails to adhere to the provisions of this section. 

(a) What is a “Customs-approved gauger”? “Commercial gaugers” 
are individuals and commercial organizations that measure, gauge, or 
sample merchandise (usually merchandise in bulk form) and who deal 
mainly with petroleum, petroleum products, and bulk chemicals. A 
“Customs-approved gauger” is a commercial concern, within the 
United States, that has demonstrated, to the satisfaction of the Director 
(defined at § 151.12(a)), pursuant to this section the capability to per- 
form certain gauging and measurement procedures for certain commo- 
dities. Customs approval extends only to the performance of such 
functions as are vested in, or delegated to, Customs. 

(b) What are the obligations of a Customs-approved gauger? A com- 
mercial gauger approved by Customs agrees to the following conditions 
and requirements: 

(1) To comply with the requirements of part 151, Customs Regula- 
tions (19 CFR part 151), and to conduct professional services in confor- 
mance with approved standards and procedures, including procedures 
which may be required by the Commissioner of Customs or the Direc- 
tor; 

(2) To have no interest in or other connection with any business or 
other activity which might affect the unbiased performance of duties as 
a Customs-approved gauger. It is understood that this does not prohibit 
acceptance of the usual fees for professional services; 

(3) To maintain the ability, 7.e., the instrumentation, equipment, 
qualified staff, facilities, etc., to perform the services for which the gaug- 
er is approved, and allow the Director to evaluate that ability on a peri- 
odic basis by such means as on-site inspections, demonstrations of 
gauging procedures, and reviews of submitted records; 

(4) To retain those gauger records beyond the five-year record-reten- 
tion period specified by Customs as necessary to address matters con- 
cerned in pending litigation, and, should laboratory operations or 
accreditation cease, to contact Customs immediately regarding the dis- 
position of records retained; 

(5) To promptly investigate any circumstance which might affect the 
accuracy of work performed as an approved gauger, to correct the situa- 
tion immediately, and to notify both the port director and the Director 
of such matters, their consequences, and any corrective action taken or 
that needs to be taken; and 

(6) To immediately notify both the port director and the Director of 
any attempt to impede, influence, or coerce gauger personnel in the per- 
formance of their duties, or of any decision to terminate laboratory op- 
erations or accredited status. Further, within 5 days of any changes 
involving legal name, address, ownership, parent-subsidiary relation- 
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ships, bond, other offices or sites, managerial or professional or execu- 
tive staff, approved signatories, facilities, instruments, or equipment, 
etc., to notify the Director by certified mail, 

(c) What are the approved gauging and measurement procedures? 
Customs-accredited gaugers shall follow the general or specific gauging 
and measurement procedures set forth in Commodity Group Brochures 
(see definition at § 151.12(a)) in the testing of designated commodities, 
unless the Director gives written permission to use an alternate me- 
thod. Alternative methods will be considered and approved on a case- 
by-case basis. 

(d) How would a commercial gauger become a Customs-approved 
gauger? (1) What should an application contain? An application for ap- 
proval shall contain the following information: 

(i) The applicant’s legal name and the addresses of its principal place 
of business and any other facility out of which it will work; 

(ii) Detailed statements of ownership and any partnerships, parent- 
subsidiary relationships, or affiliations with any other domestic or for- 
eign organizations, including, but not limited to, importers; producers; 
refiners; Customs brokers; or carriers; 

(iii) A statement of financial condition; 

(iv) If a corporation, a copy of the articles of incorporation and the 
names of all officers and directors; 

(v) The names, titles, and qualifications of each person who will be 
authorized to sign or approve gauging reports on behalf of the commer- 
cial gauger; 

(vi) A complete description of the applicant’s facilities, instruments, 
and equipment; 

(vii) Express agreement that if notified by Customs of pending ac- 
creditation to execute a bond in accordance with part 113, Customs 
Regulations (19 CFR part 113), and submit it to the Customs port near- 
est to the applicant’s main office. (The limits of liability on the bond will 
be established by the Customs port in consultation with the Director. In 
order to retain Customs approval, the gauger must maintain an ade- 
quate bond, as determined by the port director); 

(viii) Express agreement to be bound by the obligations contained in 
paragraph (b) of this section; and, 

(ix) A nonrefundable pre-payment equal to 50 percent of the fixed ap- 
proval fee, as published in the Federal Register and CUSTOMS BULLETIN, 
to cover preliminary processing costs. Further, the applicant agrees to 
pay to Customs within 30 days of notification the associated charges as- 
sessed for approval, i.e., those charges for actual travel and background 
investigation costs, and the balance of the fixed approval fee. 

(2) Where should an application be sent? Acommercial gauger seeking 
approval or an extension of an existing approval shall send a letter of 
application to the U.S. Customs Service, Attention: Director, Laborato- 
ries & Scientific Services, Washington, D.C. 20229. 

(3) How will an application be reviewed? 
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(i) Determination of competence. The Director shall determine the ap- 
plicant’s overall competence, independence, and character by conduct- 
ing on-site inspections, which will include demonstrations by the 
applicant of gauging procedures; reviewing records submitted; and 
conducting background investigations. 

(ii) Evaluation of technical and operational requirements. Customs 
shall determine whether the following technical and operational re- 
quirements are met: 

(A) Equipment. The facility shall be equipped with all of the instru- 
ments and equipment needed to conduct approved services. The gauger 
shall ensure that all instruments and equipment are properly cali- 
brated, checked, and maintained. 

(B) Facilities. The facility shall have, at a minimum, adequate space, 
lighting, and environmental controls to ensure compliance with the 
conditions prescribed for appropriate measurements. 

(C) Personnel. The facility shall be staffed with persons having the 
necessary education, training, knowledge, and experience for their as- 
signed functions (e.g., maintaining equipment, calibrating instru- 
ments, performing gauging services, evaluating gauging results, and 
signing gauging reports on behalf of the commercial gauger). In gener- 
al, each technical staff member should have, at a minimum, six 
(6) months training and experience in gauging. 

(e) How will an applicant be notified concerning approval? 

(1) Notice of approval or nonselection. When Customs evaluation of a 
gauger’s credentials is completed, the Director shall notify the gauger 
in writing of its approval or nonselection. (Final approval decisions will 
not be made until the applicant has satisfied all bond requirements and 
made payment on all assessed charges and the balance of the applica- 
tion fee). Notices of nonselection will state the reasons for the decision. 
All notices of approval, reapproval, or extension of a gauger’s existing 
Customs-approval will be published in the Federal Register and Cus- 
TOMS BULLETIN. 

(2) Grounds for nonselection. The Director may deny a gauger’s ap- 
plication for any of the following reasons: 

(i) The application contains false or misleading information concern- 
ing a material fact; 

(ii) The gauger has been indicted for, convicted of, or committed acts 
which under United States federal or state law would constitute any fel- 
ony or misdemeanor involving misstatements, fraud, theft-related of- 
fenses or any other violation which would reflect adversely on the 
business integrity of the applicant; 

(iii) A determination is made that the gauger-applicant does not pos- 
sess the capability or have adequate facilities and management to per- 
form the approved methods of measurement for Customs purposes; 

(iv) A determination is made that the gauger has submitted false re- 
ports or statements concerning the measurement of merchandise, or 
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that the applicant was subject to sanctions by state, local, or profession- 
al administrative bodies for such conduct; 

(v) Nonpayment of assessed charges and the balance of the fixed ap- 
proval fee; or 

(vi) Failure to execute a bond in accordance with part 113 of this chap- 
ter. 

(3) Appeal of adverse determinations. Gaugers receiving an adverse 
approval determination and wishing to appeal the determination must 
file an appeal within 30 days to the Director. Within 30 days of receipt of 
the appeal, the Director shall make a final determination regarding the 
appeal and notify the gauger in writing. If the Director reaffirms the 
nonselection, again citing specific reasons, then the applicant may 
choose to either: 

(i) Submit a new application to the Director after waiting 90 days 
from the date of the Director’s last decision; or 

(ii) File an action with the Court of International Trade, pursuant to 
chapter 169 of title 28, United States Code, within 60 days after the is- 
suance of the Director’s final decision. 

(f) What are the approval/reapproval fee requirements? 

(1) In general. A fixed fee, representing Customs administrative over- 
head expense, will be assessed for each application for approval or reap- 
proval. In addition, associated assessments, representing the actual 
costs associated with travel and per diem of Customs employees related 
to verification of application criteria and background investigations 
will be charged. The combination of the fixed fee and associated assess- 
ments represent reimbursement to Customs for costs related to approv- 
al and reapproval. The fixed fee will be published in the Customs 
BULLETIN and the Federal Register. Based on a review of the actual costs 
associated with the program, the fixed fee may be adjusted periodically; 
any changes will be published in the CUSTOMS BULLETIN and the Federal 
Register. 

(i) Approval fees. A nonrefundable pre-payment equal to 50 percent of 
the fixed approval fee to cover preliminary processing costs must ac- 
company each application for approval. Before a gauger will be ap- 
proved, it must submit to Customs, Account Services Division, within 
the 30 day billing period the associated charges assessed for the approv- 
al and the balance of the fixed approval fee. 

(ii) Reapproval fees. Before a gauger will be reapproved, it must sub- 
mit to Customs, Account Services Division, within the 30 day billing pe- 
riod the fixed reapproval fee. 

(2) Disputes. In the event a gauger disputes the charges assessed for 
travel and per diem costs associated with scheduled inspection visits, it 
may file an appeal within 30 days of the date of the assessment with the 
Director. The appeal letter must specify which charges are in dispute 
and provide such supporting documentation as may be available for 
each allegation. The Director shall make findings of fact concerning the 
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merits of an appeal and communicate the agency decision to the gauger 
in writing within 30 days of the date of the appeal. 

(g) Can existing Customs-approved gaugers continue to operate? Com- 
mercial gaugers approved by the Director prior to December 8, 19938, 
will retain approval under these regulations provided that they conduct 
their business in a manner consistent with the administrative portions 
of this section. This paragraph does not pertain to any gauger which has 
had its approval suspended or revoked. Gaugers which have had their 
approvals continued under this section will have their status reevalu- 
ated in the third year following the effective date of this regulation. At 
the time of reapproval, these gaugers must meet the requirements of 
this section and remit to Customs, Account Services Division, within 
the 30 day billing period the fixed reapproval fee. Failure to meet these 
requirements will result in revocation or suspension of the approval. 

(h) How will Customs-approved gaugers operate? 

(1) Contents of reports. The measurement results from a Customs-ap- 
proved gauger that are submitted by an importer of record with respect 
to merchandise in an entry shall, in the absence of measurement con- 
ducted by Customs laboratories, be accepted by Customs, provided that 
the importer of record certifies that the measurement was of the mer- 
chandise in the entry. All reports shall measure net landed quantity, ex- 
cept in the case of crude petroleum of Heading 2709, Harmonized Tariff 
Schedule of the United States (HTSUS), which may be measured by 
gross quantity. Reports shall be given in the appropriate HTSUS units 
of quantity, e.g., liters, barrels, or kilograms. 


HTSUS Product 


Headings 1501-1515 Animal and vegetable oils | Kilogram 
| Subheadings Benzene, toluene and Liter 

2707.10-2707.30 and xylene 

2902.20-2902.44 


Heading 2709 Crude Petroleum Barrel 


Heading 2710 (various Fuel oils, motor oils, Barrel 
| subheadings) kerosene, naphtha, 
lubricating oils 





Chapter 29 (various Organic compounds in Kilogram, liter, etc. 

subheadings) bulk and liquid form 
Nothing in these regulations shall preclude Customs from gauging a 
shipment which has been gauged by a Customs-approved gauger at the 
request of an importer. In cases where a shipment has been gauged by 
both Customs and a Customs-approved gauger, all Customs actions will 
be based upon the gauging reports issued by Customs, unless the Direc- 
tor advises other actions. If Customs measures merchandise, it shall re- 
lease the reports of its measurements to the importer of record or its 
agent upon request unless it is proprietary to the holder of a copyright 
or patent, or developed by Customs for enforcement purposes. 
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(2) Recordkeeping requirements. Customs-approved gaugers shall 
maintain records of the type normally kept in the ordinary course of 
business in accordance with the provisions of this chapter and any oth- 
er applicable provisions of law, and make them available during normal 
business hours for Customs inspection. In addition, these gaugers shall 
maintain all records necessary to permit the evaluation and verifica- 
tion of all Customs-related work, including, as appropriate, those de- 
scribed below. All records shall be maintained for five years, unless the 
gauger is notified in writing by Customs that a longer retention time is 
necessary for particular records. Electronic data storage and transmis- 
sion may be approved by Customs. 

(i) Transaction records. Records for each Customs-related transac- 
tion must be readily accessible and have the following: 

(A) A unique identifying number; 

(B) The date and location where the transaction occurred; 

(C) The identity of the product (e.g. crude oil); 

(D) The name of the client; 

(E) The source of the product (e.g., name of vessel, flight number of 
airline); and, 

(F) If available, the Customs entry date, entry number, and port of 
entry and the names of the importer, exporter, manufacturer, and coun- 
try-of-origin. 

(ii) Major equipment records. Records for each major piece of equip- 
ment used in Customs-related work must identify the name and type of 
instrument, the manufacturer’s name, the instrument’s model and any 
serial numbers, and the occurrence of all servicing performed on the 
equipment or instrument, to include recalibration and any repair work, 
identifying who performed the service and when. 

(iii) Records of gauging procedures. The Customs-approved gauger 
must maintain complete and up-to-date copies of all approved gauging 
procedures, calibration methods, etc., and must document the proce- 
dures that each staff member is authorized to perform. These proce- 
dures must be readily available to appropriate staff. 

(iv) Gauging records. The Customs-approved gauger must identify 
each transaction by transaction record number (see paragraph (h)(2)(i) 
of this section) and must maintain all information or data (such as tem- 
peratures, etc.) associated with each Customs-related gauging transac- 
tion. Each gauging record (i.e., the complete file of all data for each 
separate transaction) must be dated and initialed or signed by the staff 
member(s) who did the work. 

(v) Gauging reports. Each gauging report submitted to Customs must 
include: 

(A) The name and address of the Customs-approved gauger; 

(B) A description and identification of the transaction, including its 
unique identifying number; 

(C) The designations of each gauging procedure used; 

(D) The gauging report itself (i.e., the quantity of the merchandise); 
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(E) The date of the report; and, 

F) The signature of the person accepting technical responsibility for 
the gauging report (J.e., an approved signatory). 

3) Representation of Customs-approved status. Commercial gaugers 
approved by Customs shall limit statements or wording regarding their 
approval to an accurate description of the commodities for which ap- 
proval has been obtained. 

4) Subcontracting prohibited. Customs-approved gaugers shall not 
subcontract Customs-related work. 


i) How can a gauger have its approval suspended or revoked or be re- 
quired to pay a monetary penalty? 


1) Grounds for suspension, revocation, or assessment of a monetary 


penalty. (i) General. A gauger’s approval may be revoked or suspended 
or a gauger may be assessed a monetary penalty at any time by the Di- 
rector. 

Grounds for suspension, revocation, or monetary penalty. A gaug- 
er’s accreditation may be suspended or revoked, or a monetary penalty 
may be assessed because: 

A) The selection was obtained through fraud or the misstatement of 
a material fact by the gauger; 

(B) The gauger, or other person the port director determines is exer- 
cising substantial ownership or control over the gauger operation or 
corporate officer, is indicted for, convicted of, or has committed acts 
which would constitute any felony or misdemeanor under United 
States Federal or State law. In the absence of an indictment, conviction, 
or other legal process, a port director must have probable cause to be- 
lieve the proscribed acts occurred; 

(C) Staff gauger personnel refuse or otherwise fail to follow any prop- 
er order of a Customs officer or any Customs order, rule, or regulation 
relative to continued licensing as a Customs-accredited gauger; 

(D) The gauger fails to operate in accordance with the obligations of 
paragraph (b) of this section; 

(E) A determination is made that the gauger is no longer technically 
or operationally proficient at performing the approved methods of mea- 
surement for Customs purposes; 

(F) The gauger fails to remit to Customs, the Accounts Services Divi- 
sion, within the 30 day billing period the associated charges assessed for 
the approval and the balance of the fixed approval fee; 

(G) The gauger fails to maintain its bond; or 

(H) The gauger fails to remit to Customs, the Accounts Services Divi- 
sion, within the 30 day billing period the fixed reapproval fee. 

(iii) Assessment of monetary penalties. The assessment of a monetary 
penalty under this section, may be in lieu of, or in addition to, a suspen- 
sion or revocation of accreditation under this section. The monetary 
penalty may not exceed $100,000 per violation and shall be assessed and 
mitigated pursuant to published guidelines. Any monetary penalty un- 
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der this section can be in addition to the recovery of any loss of revenue 
or liquidated damages assessed under the gauger’s Customs bond. 

(2) Notice. When a decision to suspend, revoke, and/or to assess a 
monetary penalty is contemplated, Customs shall immediately notify 
the gauger in writing of the proposed action. The notice of proposed ac- 
tion shall contain a description of the grounds for the proposed revoca- 
tion, suspension, and/or assessment of a monetary penalty action, and 
advise the gauger of the procedures for filing appeals. 

(3) Appeal procedures. A Customs-approved gauger receiving a notice 
of suspension or revocation of approval, and/or of assessment of a mon- 
etary penalty, and wishing to appeal the decision, shall follow the appeal 
procedures set forth in paragraph (e)(3) of this section. An appeal to the 
Director may contain an acceptance of responsibility and may also pro- 
vide extenuating circumstances and/or rebuttal evidence. Further, the 
appeal may ask for a meeting with the Director or his designee to discuss 
proposed actions. Should the gauger fail to file an appeal within the re- 
quired time period, the Director shall take actions to implement the 
proposed suspension or revocation and/or to collect the monetary pen- 
alty assessed in the notice. 

(4) Publication. All final notices of suspension or revocation of a com- 
mercial gauger’s approval, and/or assessment of a monetary penalty 
will be published in the Federal Register and CUSTOMS BULLETIN, giving 
the effective date, duration, and scope of each action. 

4. In § 151.14, the first sentence is amended by removing the words 

“sediment and water” characteristic as set out in § 151.13(a)(2)” and 


adding, in its place, the words “analysis method for crude petroleum 
contained in ASTM D96 or other approved analysis method”. 
SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: May 6, 1998. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


Published in the Federal Register, June 9, 1998 (63 FR 31385)] 
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(Slip Op. 98-70) 


PEER BEARING CO., PLAINTIFF AND DEFENDANT-INTERVENOR v. UNITED 
STATES, DEFENDANT, AND TIMKEN CO., AND DEFENDANT-INTERVENOR AND 
PLAINTIFF AND L & S BEARING Co., LUOYANG BEARING FACTORY, AND 
SHANGHAI GENERAL BEARING Co., LTD., DEFENDANT-INTERVENORS 


Consolidated Court No. 97-01-00023 


Plaintiffs, Peer Bearing Company (“Peer”) and The Timken Company (“Timken”) 
move pursuant to Rule 56.2 of the Rules of this Court for judgment on the agency record 
challenging certain aspects of the Department of Commerce, International Trade Admin- 
istration’s (“Commerce”) final determination, entitled Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From the People’s Republic of China; Final Re- 
sults of Antidumping Duty Administrative Reviews (“Final Results”), 61 Fed. Reg. 65,527 
(Dec. 13, 1996). Peer challenges Commerce’s selection of partial best information avail- 
able (“BIA”) for certain sales. Timken challenges the following actions by Commerce: 
(1) the use of surrogate sources other than India for labor and material costs when calcu- 
lating foreign market value (“FMV”); (2) the failure to adjust Indian overhead, selling, 
general and administrative expenses, and profit rates to account for differences in materi- 
al and labor values of other surrogate sources used in determining FMV; (3) the deter- 
mination that certain expenses were indirect selling expenses to be deducted from FMV as 
an exporter’s sales price offset; and (4) the adjustment of United States price (“USP”) for 
inland freight, ocean freight and marine insurance. 

Held: Peer’s motion for judgment on the agency record is granted. Timken’s motion for 
judgment on the agency record is granted in part and denied in part. The Court remands to 
Commerce to: (1) assign the amended BIA margin to Peer or, in the alternative, to explain 
why the corrected rate should not be applied: (2) recalculate indirect selling expenses; 
(3) recalculate the marine insurance rate pursuant to a value-based methodology; and 
(4) correct the inland freight calculation. 


[Peer’s motion granted. Timken’s motion granted in part and denied in part. Case re- 
manded.] 


(Dated May 27, 1998) 


Arent Fox Kintner Plotkin & Kahn (John M. Gurley and Peter L. Sultan) for Peer Bear- 
ing Company. 

Stewart and Stewart (Terence P Stewart, James R. Cannon, Jr. and Charles A. St. 
Charles) for The Timken Company. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis, Assis- 
tant Director); of counsel: Rina Goldenberg, Office of the Chief Counsel for Import Admin- 
istration, U.S. Department of Commerce, for defendant. 

Cohen Darnell & Cohen (Mark A. Cohen) for L & S Bearing Company. 
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Graham & James LLP (Lawrence R. Walders and Andrea Fekkes Dynes) for Luoyang 
Bearing Factory 


Reed Smith Shaw & McClay (James K. Kearney and Priya Alagiri), for Shanghai Gener- 


al Bearing Company, Ltd 


OPINION 

TSOUCALAS, Senior Judge: Plaintiffs Peer Bearing Company (“Peer”) 
and the Timken Company (“Timken”) have filed separate motions for 
judgment on the agency record pursuant to Rule 56.2 of this Court con- 
testing various aspects of the final results of administrative reviews is- 
sued by Commerce regarding tapered roller bearings (“TRBs”) 
imported from the People’s Republic of China (“PRC”). 

BACKGROUND 

This case deals with shipments of TRBs and parts thereof, finished 
and unfinished, from the People’s Republic of China (PRC). On August 
25, 1995, the Department of Commerce, International Trade Adminis- 
tration (“Commerce”), published the preliminary results of its adminis- 
trative reviews of the antidumping duty order on TRBs from the PRC. 
See Tapered Roller Bearings and Parts Thereof, Finished and Unfin- 
ished, From the People’s Republic of China; Preliminary Results of Anti- 
dumping Duty Administrative Reviews (“Preliminary Results”), 60 Fed. 
Reg. 44,302. 

The administrative determination under review is Tapered Roller 
Bearings and Parts Thereof; Finished and Unfinished, From the 
People’s Republic of China; Final Results of Antidumping Duty Admin- 
istrative Reviews (“Final Results”), 61 Fed. Reg. 65,527 (Dec. 13, 1996). 
The determination covers three periods of review (“PORs”): June 1, 
1990 through May 31, 1991 (the fourth POR); June 1, 1991 through May 
31, 1992 (the fifth POR); and June 1, 1992 through May 31, 1993 (the 
sixth POR).' The Court granted L & S Bearing Company’s Motion to In- 
tervene on March 17, 1997, after which L & S Bearing Company has not 


filed any additional papers. Oral argument was held at the Court on Feb- 
ruary 20, 1998. 


DISCUSSION 

This Court has jurisdiction in this case pursuant to 19 U.S.C. 
§ 1516a(a)(2) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1994). Substantial ev- 
idence is “more than a mere scintilla. It means such relevant evidence as 
a reasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 US. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 


1 The reviews were initiated prior toJanuary 1, 1995. Consequently, the applicable law is the antidumping statute as 
it existed prior to the amendments made by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 
(1994). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) 
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tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 


CIT 955, 962, 699 F Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


A. PEER BEARING’S ISSUES 
1. Selection of Partial BIA 


Peer challenges only one issue pertaining to the Final Results. Specifi- 
cally, Peer contests Commerce’s choice of the best information available 
(“BIA”) in its calculation of foreign market value (“FMV”) for certain 
transactions in the fifth and sixth reviews. 

Peer’s related Hong Kong affiliate, Chin Jun Industrial Ltd.,? pur- 
chased TRBs from seven PRC suppliers and sold them to Peer, which 
then resold them to companies in the United States. Commerce re- 
quested that the seven PRC suppliers provide factors of production 
(“FOP”) information for Commerce to use in calculating FMV. Five of 
the seven PRC suppliers did not provide the requested information. Fi- 
nal Results, 61 Fed. Reg. at 65,538, 65,542-43. Consequently, Com- 
merce used BIA to determine the dumping margin for those U.S. sales of 
TRBs by the five non-responding PRC suppliers for the fifth and sixth 
review periods. Id. Commerce selected as BIA the 8.83% dumping mar- 
gin that Commerce had assigned to Peer during the fourth POR.? Peer 
does not dispute that Commerce was required by statute to use BIA in 
making its determination. Rather, Peer challenges Commerce’s selec- 
tion of what constitutes partial BIA for the fifth and sixth reviews, argu- 
ing that the 8.83% rate Commerce used is punitive and improper. In 
addition, Peer asserts that, in light of its cooperation with Commerce 
and its inability to obtain the information Commerce requested from 
the non-responsive PRC suppliers, Commerce should have used a “neu- 
tral” methodology to determine the BIA rate, such as a weighted aver- 
age of previous antidumping margins found for Peer, or actual dumping 
margins Commerce determined using the FOP information Peer was 
able to provide. Peer’s Mem. Supp. Mot. J. Agency R. at 4-10. 

Commerce responds that the 8.83% BIA rate was not punitive. Com- 
merce asserts that the rate, which was the highest rate applicable to 
Peer in a previous review, was the most probative evidence of the cur- 
rent dumping margin. If it were not the most probative information, 
Commerce argues, Peer would have submitted information showing the 
margin to be less. Commerce’s Partial Opp’n to Mots. J. Agency R. at 3. 

Timken agrees with Commerce that the 8.83% BIA rate was not puni- 
tive and interprets Commerce’s choice of BIA as the application of a 
“second-tier BIA rate” under Commerce’s two-tier BIA methodology. 
Timken argues that this second-tier BIA rate is appropriate, even when 


2To clarify the record, this Court notes that in the Final Results Commerce refers to both Peer and Chin Jun Indus- 
trial Ltd. as “Chin Jun.” 61 Fed. Reg. at 65,527-46. Because Peer is filing this action, however, this Court will refer to 
Peer and its affiliate collectively as “Peer.” 

3 Peer challenges the final results with respect to the fifth and sixth reviews but is not pursuing its appeal of the final 
results for the fourth review period. See Peer’s Mem. Supp. Mot. J. Agency R. at 2. 
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factoring in Peer’s cooperation. Timken’s Opp’n to Mot. J. Agency R. at 
2-5. 

The statute expressly requires Commerce to use BIA when faced with 
a party that is unwilling or unable to participate in the administrative 
review proceedings. 19 U.S.C. § 1677e(c) (1988). However, because Con- 
gress did not define what constitutes BIA, Commerce’s construction of 
the statute must be accorded considerable deference. See, e.g., Chevron 
U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
843-44 (1984). Commerce’s selection of BIA is based on its interpreta- 
tion of the governing statutory authority and regulatory provisions. The 
Court, therefore, must consider the scope of the statutory authority con- 
ferred upon Commerce regarding the use of BIA, Commerce’s imple- 
mentation of that authority through its regulations and Commerce’s 
execution of its regulations through its articulated BIA policy. Allied- 
Signal Aerospace Co. v. United States, 996 F2d 1185, 1189 (Fed. Cir. 
1993). 

BIA “is not necessarily the most accurate information; rather, it is in- 
formation that has become usable due to a respondent’s failure to pro- 
vide accurate information.” Usinor Sacilor v. United States, 18 CIT 
1155, 1161, 872 F Supp. 1000, 1006 (1994); Asociacion Colombiana de 
Exportadores de Flores v. United States, 13 CIT 13, 28, 704 F Supp. 
1114, 1126 (1989), aff'd, 901 F2d 1089 (Fed. Cir. 1990), cert. denied, Flo- 
ramerica, S.A. v. United States, 498 U.S. 848 (1990). The application of 
BIA may be “total” or “partial.” Commerce applies total BIA when a 
party has failed to submit information in a timely manner, or when part 
of the submitted data is sufficiently flawed, rendering the entire re- 
sponse unreliable and unusable. See Ad Hoc Comm. of AZ-NM-TX-FL 
Producers of Gray Portland Cement v. United States, 18 CIT 906, 915 
n.21, 865 F Supp. 857, 865 n.21 (1994), aff'd, 68 F.3d 487 (Fed. Cir. 1995); 
National Steel Corp. v. United States, 18 CIT 1126, 1131, 870 F Supp. 
1130, 1135 (1994). When Commerce resorts to total BIA, Commerce im- 
plements a “two-tier BIA methodology,” which factors in a party’s coop- 
eration in the BIA determination.* Commerce uses partial BIA when 
only part of the submitted information is deficient, but is still reliable in 
most other respects. See Ad Hoc Comm., 18 CIT at 915 n.21, 865 F Supp. 
at 865 n.21. The adversity of the information used as partial BIA de- 
pends on the level of sufficiency of the information provided. National 
Steel, 18 CIT at 1131, 870 F Supp. at 1135. 

Although Commerce expressly recognized Peer’s cooperation in the 
Final Results, Commerce does not usually consider a party’s level of 


+ Despite Timken’s argument that Commerce appropriately used second-tier BIA, Commerce's two-tier methodolo- 
gy is not invoked here. Only when applying total BLA does Commerce’s two-tier methodology become relevant. This 
two-tier method of applying BIA distinguishes between parties that actively impede an investigation (assigned first- 
tier BIA) and parties who substantially cooperate with Commerce, but who nonetheless fail to provide the requested 
information (assigned second-tier BIA). See Allied-Signal, 996 F.2d at 1190. When Commerce uses first-tier BIA, Com- 
merce employs the highest of the rates found for any firm for the same class or kind of merchandise in the same country 
of origin in the less than fair value (“LTFV”) investigation, or the highest rate found in the current review for the same 
class or kind of merchandise in the same country of origin. When second-tier BIA is employed, Commerce assigns to a 


party the higher of its own prior LTFV rate or the highest rate calculated in the current administrative review. Id. at 
1188 
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cooperation when applying partial BIA. See, e.g., AK Steel Corp. v. 
United States,21 CIT __,__, 988 F. Supp. 594, 607 n.10 (1997) (ac- 
cording to Commerce’s usual practice, a party’s cooperation is not a fac- 
tor Commerce considers in applying partial BIA); see also National 
Steel, 18 CIT at 1131, 870 F Supp. at 1135 (Commerce does not consider 
the respondent’s level of cooperation when applying partial BIA and 
may apply the highest non-abberant margin despite respondent’s coop- 
eration). Therefore, the quality and completeness of the data, and not 
Peer’s cooperation, are the determining factors in establishing the ap- 
propriateness of the partial BIA rate. National Steel, 18 CIT at 1132, 870 
F. Supp. at 1136. 

Despite Commerce’s statements in the Final Results unusually link- 
ing Peer’s cooperation with Commerce’s use of partial BIA, the Court 
will “uphold a decision of less than ideal clarity if the agency’s path may 
reasonably be discerned.” Bowman Transp., Inc. v. Arkansas-Best 
Freight Sys., Inc., 419 U.S. 281, 286 (1974). In this case, Commerce’s 
partial BIA rate was based on a rate that had been the highest rate as- 
signed to Peer in a preceding review, specifically, the fourth POR. In 
turn, the rate used in the fourth review was based on the rate applied to 
another Chinese producer in the third review. See Final Results, 61 Fed. 
Reg. at 65,545 n.1.° Commerce, therefore, reasonably chose the unchal- 
lenged rate of the fourth review as a partial BIA rate in the fifth and 
sixth reviews. Commerce’s selection of the highest margin applicable to 
Peer (in the same review or in any review) as partial BIA for the U.S. 
sales for which Peer did not submit any information was reasonable and 
was in accordance with law. 

The Court rejects Peer’s argument that the partial BIA rate is puni- 
tive. Commerce would have had to reject low margin information in fa- 
vor of demonstrably less probative high margin information for 
Commerce’s use of BIA to be punitive. See Rhone Poulenc, Inc. v. United 
States, 899 F2d 1185, 1190 (Fed. Cir. 1990). In this case, Commerce did 
not reject low margin information because Peer, by its own admission, 
had no information to submit. For the same reason, Peer’s reliance on 
Usinor to support its claim that Commerce used an improper BIA meth- 
odology, is unfounded. In Usinor, the court found that Commerce erred 
in rejecting a company’s verifiable sales data to use instead the highest 
non-aberrant margin, solely because the company failed to meet the 
preconditions for limited reporting. 18 CIT at 1161-62, 872 F. Supp. at 
1006. In contrast, Peer was unable to obtain any verifiable sales data 
from those PRC suppliers to which partial BIA was applied. 


° The 8.83% BLA rate was an uncooperative rate in the fourth review. Final Results, 61 Fed. Reg. at 65,545 n.1 
(“[Chin Jun] did not respond to the questionnaire or did not respond to the supplemental questionnaire [ir 
review]; therefore, as uncooperative BLA, [Commerce] assigned the highest rate calculated in the investigation or in 
this or any other review of sales of subject merchandise from the PRC.”). However, the rate Commerce selected for 
certain U.S. sales is still partial BIA in the context of the fifth and sixth reviews because it was applied only for those 
sales for which no information was provided. Id. at 65,542 

The very nature of BIA and the ability to borrow rates from other reviews demonstrate that an uncooperative BIA 
rate in one review could be the cooperative second-tier rate in a subsequent review and a partial BIA rate in yet another 
review. In this case, for example, the rate used as partial BIA in the fifth and sixth reviews also could have been, for 
those same reviews, either a first-tier rate (the highest rate applied to any company) or a second-tier rate (the highest 
rate assigned to Peer). 
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Peer’s reliance on Holmes Prods. Corp. v. United States, 16 CIT 628, 
795 F. Supp. 1205 (1992), and Flores, 13 CIT 13, 704 F. Supp. 1114, to 
support its argument that Commerce should have applied a weighted- 
average margin is misplaced. In Holmes, the court held that Commerce 
erred in rejecting a company’s data for certain calculations while using 
the company’s data for other computations. 16 CIT at 631, 795 F Supp. 
at 1207. Similarly, Flores stands for the principle that data estimates 
may be used where there is only a minimal failure in verified informa- 
tion. 13 CIT at 16, 704 F Supp. at 1117-18. Finally, in Shieldalloy Metal- 
lurgical Corp. v. United States, also cited by plaintiff, the court held that: 

Commerce could not resort to adverse best information available 
because [plaintiff] complied with all information requests. (The 
statute clearly requires noncompliance with an information request 
before resort to the best information rule is justified, whether due 
to refusal or mere inability.) In the Remand Determination Com- 
merce identifies evidence showing that [plaintiff] responded to all 
requests for information, and that all of [plaintiff's] responses were 
verified. 
21 CIT , ___, 975 F Supp. 361, 363 (1997) (emphasis in original) 
(citations omitted). In contrast, Peer simply did not submit any infor- 
mation regarding certain U.S. sales. Commerce therefore had the au- 
thority to resort to the highest rate assigned to Peer in a previous review 
as partial BIA for those sales. 


2. Amended BIA Rate 


As an argument of last resort, Peer contests that the 8.83% rate is in- 
correct because the rate was reduced by this Court to 7.07% in a previous 
opinion. Peer’s Reply Mem. Supp. Mot. J. Agency R. at 14. 

Asapreliminary matter, the Court notes that although Peer has chal- 
lenged Commerce’s use of partial BIA in a timely fashion, the Court has 
not found any express challenges on the record referring to the amended 
rate. The Court is concerned that Peer raised the argument regarding 
the amended rate for the first time in its Reply Brief to this Court. Rule 
81(1) of the Rules of this Court provides that a “reply brief shall be con- 
fined to rebutting matters contained in the brief of the respondent(s],” 
in this case, Timken and Commerce. “Nevertheless, the Court may exer- 
cise its discretion to prevent knowingly affirming a determination with 
errors.” Torrington Co. v. United States, 21 CIT __, __, Slip Op. 
97-136, at 7 (Sept. 19, 1997); see also Toyota Motor Sales, U.S.A., Inc. v. 
United States,20CIT__,_ _, 9830 F. Supp. 636, 639 (1996). Because 
the amendment of the rate is intimately related to Peer’s timely chal- 
lenge of the partial BIA rate, and because Commerce itself has already 
demonstrated its knowledge of the amendment in one of its redeter- 
minations, the Court will exercise its discretion to consider this argu- 
ment although it was not properly exhausted. See, e.g., Mitsui & Co. v. 
United States, 18 CIT 185, 194 (1994) (quoting Hormel v. Helvering, 
312 US. 552, 557 (1941)) (there may be exceptional circumstances 
which will prompt a reviewing or appellate court to review arguments 
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not raised in administrative proceedings where injustice may result by 
applying strictly the general rule of exhaustion). The Court finds that 
the present situation is an exceptional case that warrants judicial re- 
view. 

The antidumping duty rate of 8.83% was changed by this Court in 
UCF America Inc. v. United States, 18 CIT 1074, 870 F Supp. 1120 
(1994). Commerce cannot use a rate that has been invalidated for BIA 
purposes. D & L Supply Co. v. United States, 113 F.3d 1220, 1223-24 
(Fed. Cir. 1997); Pulton Chain Co. v. United States, 21 CIT _ nated: 
Slip. Op. 97-162, at 7 (Dec. 2, 1997). It is irrational for Commerce to use 
a margin that has been invalidated because it ignores the interest in se- 
lecting a rate that has some relationship to commercial practices in the 
particular industry. D & L at 1224. The Court therefore finds that the 
use of the 8.83% rate is unreasonable and not supported by substantial 
evidence. Thus, in light of UCF, and in accordance with the Amended 
Redetermination of the third POR’ from which the rate was taken, 
Amended Redetermination, 61 Fed. Reg. 29,345, this Court remands for 
Commerce to implement the amended BIA rate as required by D & L. 
Should Commerce determine that the 8.83% rate is appropriate despite 
the amendment in UCF and the corrected redetermination, the Court 
orders Commerce to distinguish the fifth and sixth PORs and explain 
why the amended rate should not be applied. 


© The Court cannot in this case ignore its own decision changing an obviously incorrect rate 
flouted proper procedure or because Commerce overlooked amendments to the record and its ir tions. Althor 
the Court is directed by statute to apply the exhaustion doctrine “where appropriate,” 28 U.S.C. § 2637(d) (1994 


because the plaintiffs 


xhaustion requirement is not jurisdictional in nature, and can be bent under exceptional circumstances. Mitsui, 1 

CIT at 186 

The amended rate of the third POR, on which Commerce based the dumping margin of the fourth, fifth and sixth 
PORs, is part of the record. The Court deems it significant that this Court’s decision changing the rate and, r 
portantly, Commerce’s amended redetermination applying the amended rate, were av: ile to Comme 
Final Results were published. See UCF, 18 CIT 1074, 870 F. Supp. 1120; Final Results, 61 Fed. F 
Court Decision and Amended Final Results: 1989-90 Administrative Review of Tapered Roller 
Thereof from the People’s Republic of China (“Amended Redetermination”), 61 Fed. Reg. 29,345 (June 10, 1996 é 
Court is unable to comprehend how Commerce could ignore the change of BIA in the third review after Commerce itself 
implemented the rate in a redetermination pursuant to Court remand 

Commerce’s oversight is a significant factor in this Court's deviation from the exhaustion doctrine. The exhaustion 
doctrine protects the administrative process by prohibiting courts from considering issues not presented to the admin 
istrative agency. See Unemployment Compensation Comm'n of Alaska v. Aragon, 329 U.S. 143, 155 (1946) (holding that 
a reviewing court usurps the agency’s function when it sets aside an administrative determination upon a ground not 
presented to the agency, depriving the agency of an opportanity to consider and rule on the matter). However, in this 
case, Commerce’s preceding Amended Redetermination using the amended rate demonstrates that Commerce had the 
opportunity to consider the issue and that Commerce itself knowingly changed the antidumping margin in the POR 
from which it took the rate in question. Commerce had agreed that in the third POR it had made an error in calculating 
the dumping margin and asked for a remand. UCF, 18 CIT 1074, 870 F. Supp. 1120 

The Court further notes that a remand in this case is consistent with the purpose of the BIA statute which is to facili 
tate the determination of dumping margins as accurately as possible. See D & L, 113 F.3d at 1223 

‘ The amended rate of the third review not only influences the fifth and sixth reviews, but also would inherently 
change the fourth review. This issue, however, is not presently before the Court. See Peer’s Reply Mem. Supp. Mot. J. 
Agency R. at 2 (“Peer elected to accept BIA in the 1990-1991 [fourth] review because it had only one very small U.S. sale 
of TRBs in that review period, which did not warrant the effort and expense of verification for that review.” ) (emphasis 
in original); see also Peer’s Mem. Supp. Mot. J. Agency R. at 2 (Peer no longer pursues its appeal of the final results in 
the fourth review). Due to Peer’s deliberate failure to appeal the BIA rate implemented in the fourth POR, Peer is 
barred from raising this issue in the future 
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B. TIMKEN’S ISSUES 
1. Commerce’s Use of Indonesian Import Statistics and International 
Labor Organization Data as Surrogate Values for Certain FOPs to 
Determine FMV 

Commerce determined that TRBs from the PRC were being sold in 
the United States for LTFV and that these LTF'V sales threatened the 
domestic industry with material injury. Because Commerce found that 
PRC is a nonmarket economy (“NME”) country, Commerce calculated 
the FMV of the TRBs using CV and FOPs based on values from surro- 
gate countries. 

In the preliminary results, Commerce used values from Indian finan- 
cial reports to determine three FOPs in calculating FMV: (1) overhead; 
(2) selling, general and administrative expenses (“SG&A”); and (3) pro- 
fit. Preliminary Results, 60 Fed. Reg. at 44,305. For direct labor, Com- 
merce used surrogate values derived from the International Labor 
Office’s (“ILO”) statistics and for material costs, Commerce used values 
from Indian import statistics. Jd. Commerce included Indian material 
and labor expenses in the denominator of the calculation of percentages 
for factory overhead, SG&A and profit. Jd. 

In the Final Results, Commerce compared the Indian import data to 
U.S. import data and determined that the Indian data it used to value 
certain TRB components in the Preliminary Results was not reliable. 
61 Fed. Reg. at 65,532. Commerce, therefore, chose to use India as a sur- 
rogate for steel used to produce rollers and cages and Indonesia as a sec- 
ondary surrogate for cups and cones.® Final Results, 61 Fed. Reg. at 
65,529-32. Commerce further determined that these surrogates com- 
prised BIA for valuing raw material costs in its FOP calculations. Id. 

Timken’s arguments challenging Commerce’s use of surrogate values 
are multi-faceted. First, Timken argues that Commerce erred in deter- 
mining that the Indian statistics were unreliable. Timken asserts that 
Commerce should have instead based the values of FOPs on Indian sta- 
tistics as Commerce did in its preliminary determination. In the alterna- 
tive, Timken argues that Commerce should have adjusted the Indian 
producer’s overhead rate to correspond to the Indonesian and ILO FOPs 
Commerce used in the Final Results. Timken suggests that, at the very 
least, Commerce should have deducted the amount of duties paid by the 
Indian producer on imported materials from the total overhead and 
SG&A calculations as an adjustment. Timken’s Mem. Supp. Mot. J. 
Agency R. at 4-5, 13-29. 

Defendant-intervenor Luoyang Bearing Factory (“Luoyang”), sup- 
ports Commerce’s position, arguing that Commerce has discretion to 
use data from a secondary surrogate country or other appropriate econ- 
omy in antidumping proceedings involving a NME. In addition, Luoy- 
ang asserts that Commerce’s use of U.S. import data for purposes of 


© A TRB consists of a cone (inner race), cage (roller retainer), and roller in one assembled unit, and the cup (outer 
race), which is the outer ring on which the rollers turn. See, e.g., Tapered Roller Bearings and Certain Components 


Thereof From Japan; Clarification of Scope of Antidumping Finding, 46 Fed. Reg. 40,550, 40,551 (Aug. 10, 1981) 
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comparison was appropriate and reasonable. Luoyang’s Opp’n to Mot. 
J. Agency R. at 11-14. Regarding adjustment, Luoyang argues that 
Commerce does not typically adjust its FOP calculations in the manner 
suggested by Timken. Luoyang’s Opp’n to Mot. J. Agency R. at 22-28. 

Peer agrees with Commerce’s position that the Indian steel values 
were aberrational, necessitating the use of secondary surrogates. Peer 
also claims that no adjustment of Indian values was necessary because 
FMV in NME cases is often based on the application of ratios derived 
from one source to values derived from another. Last, Peer argues that 
Commerce correctly declined to adjust Indian overhead, SG&A and 
profit ratios for duties paid by the Indian producer on raw material im- 
ports because there was no evidence that such duties, if any, were in- 
cluded in the raw material costs. Peer’s Opp’n to Mot. J. Agency R. at 
7-18. 

Shanghai General Bearing Company, Ltd. (“Shanghai”) asserts that 
Commerce’s use of Indonesian material factors and ILO rates with un- 
adjusted Indian values was reasonable and was supported by substan- 
tial evidence on the record. Shanghai’s Opp’n to Mot. J. Agency R. at 
11-16. 

There is no question that the PRC is a NME. When the merchandise 
under investigation is exported froma NME, 19 U.S.C. § 1677b(c) (1988) 
applies. The applicable provision states that when dealing with exports 
from NME countries, “the valuation of the factors of production shall be 
based on the best available information regarding the values of such fac- 
tors in a market economy country or countries considered to be ap- 
propriate by the administering authority.” Jd. According to section 
1677b(c)(3), the FOPs to be utilized in valuing merchandise from a 
NME include, but are not limited, to: “(A) hours of labor required, 
(B) quantities of raw materials employed, (C) amounts of energy and 
other utilities consumed, and (D) representative capital cost, including 
depreciation.” Section 1677b(c)(4) further provides that Commerce 
“shall utilize, to the extent possible, the prices or costs of factors of pro- 
duction in one or more market economy countries that are (A) at a level 
of economic development comparable to that of the nonmarket economy 
country, and (B) significant producers of comparable merchandise.” 
The Court finds that Commerce’s use of unadjusted Indian values, inte- 
grated with Indonesian import values for bearing quality steel used to 
manufacture TRB cups and cones and ILO rates for direct labor values, 
is supported by substantial evidence and is in accordance with law. 

Although Commerce expresses a strong preference for obtaining all 
factor values from a single surrogate source, both case law and Com- 
merce’s determinations are filled with instances in which Commerce 
used a blend of sources and surrogates to determine FMV. Tianjin Mach. 
Import & Export Corp. v. United States, 16 CIT 931, 940, 806 F. Supp. 
1008, 1018 (1992) (“Commerce’s ability to construct foreign market val- 
ue from weighted alternatives advantageously serves the antidumping 
statutes purpose of ‘determining current margins as accurately as pos- 





192 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 25, JUNE 24, 1998 


sible.’”); Notice of Final Determination of Sales at Less Than Fair Value: 
Certain Partial-Extension Steel Drawer Slides with Rollers From the 
People’s Republic of China, 60 Fed. Reg. 54,472, 54,474 (Oct. 24,1995) 
(“Although India is the preferred surrogate country, we have resorted to 
Indonesia for a certain surrogate value where an Indian value was deter- 
mined to be inappropriate.”); Notice of Final Determination of Sales at 
Less Than Fair Value: Certain Cased Pencils From the People’s Republic 
of China, 59 Fed. Reg. 55,625, 55,629 (Nov. 8, 1994) (Commerce chose 
India as a primary surrogate market and relied mostly on Indian data, 
except for certain inputs). Nothing in the statute mandates that Com- 
merce derive FMV from surrogate-based values according to a certain 
methodology. Section 1677b(c)(1) simply provides that “valuation of the 
factors of production shall be based on the best available information” 
regarding values in surrogate countries. Additionally, Commerce is to 
utilize the prices or costs in the surrogate country only to “the extent 
possible”. See Tianjin, 16 CIT at 940, 806 F Supp. at 1018. Commerce’s 
authority to select appropriate surrogate values to determine FMV 
based on FOP includes the authority to do so without adjustment. The 
statute does not require Commerce to follow any single approach in 
evaluating FOP data. It was, therefore, within Commerce’s authority to 
use India as a primary surrogate in conjunction with Indonesian values 
and ILO data as BIA for other values. 

The Court rejects Timken’s argument that Commerce erred in using 
the U.S. data as a benchmark to test the reliability of the Indian data. 


The Court has found in previous cases that comparison of surrogate 
data to U.S. data to determine reliability is within “Commerce’s statuto- 
ry authority and consistent with past practice.” See Writing Instrument 
Mfrs. Ass’n v. United States,21 CIT ___,__, 984 F Supp. 629, 639 
(1997) (upholding use of U.S. benchmark as a point of comparison for 
two possible surrogate values); see also Olympia Indus., Inc. v. United 


States,21CIT___,__; Slip Op. 97-44, at 3-4 (Apr. 10, 1997) (uphold- 
ing Commerce’s use of data from other market economies to test the 
reliability of surrogate country data). Commerce, therefore, acted with- 
in its statutory authority by utilizing data from other market economies 
to aid its FOP valuation. See 19 U.S.C. § 1677b(c)(1)&(4). Timken’s 
challenge of Commerce’s decision to use Indonesian values for certain 
factors involves the correctness of Commerce’s result, not Commerce’s 
methodology, and so, is outside the Court’s standard of review. Writing 
Instrument, 21 CIT at ___, 984 F. Supp. at 639. The Court therefore 
concludes that Commerce’s use of U.S. import data as a benchmark was 
reasonable. 

The Court also rejects Timken’s argument that Commerce’s use of 
secondary surrogate values in the Final Results was without notice and, 
therefore, not in accordance with law. Commerce is allowed flexibility to 
change its position from the preliminary determination to the Final Re- 
sults, as along as Commerce explains the basis for the change and the 
explanation is supported by substantial evidence. See Asociacion 
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Colombiana de Exportadores de Flores v. United States, 22 CIT __, 
___, Slip. Op. 98-33, at 24-25 (Mar. 25, 1998). Preliminary results, by 
their very nature, are preliminary and subject to change. See, e.g., Teh- 
noimportexport v. United States, 15 CIT 250, 254-255, 766 F. Supp. 1169, 
1174-75 (1991) (affirming final determination where Commerce chose 
one country as surrogate in the preliminary results and then used 
another surrogate for the final determination). Commerce has no ob- 
ligation to inform the parties that a different surrogate will be used in 
the final determination than in the preliminary. See id. 15 CIT at 255, 
766 F. Supp. at 1175. 

In the absence of a statutory mandate to the contrary, Commerce’s ac- 
tions must be upheld as long as they are reasonable. The Court con- 
cludes that Commerce acted reasonably in applying surrogate values 
without adjustment in an attempt to capture the FMV of the PRC TRBs 
under review. In addition, Commerce acted reasonably by not deducting 
duties paid by the Indian producer on imported materials from the total 
overhead and SG&A calculations because Commerce had no evidence 
that such duties were paid. 


2. Adjustment of FMV by ESP Offset 


In the Final Results, Commerce deduced that the “other expenses” 
category in the Indian financial report, minus certain itemized deben- 
tures, were indirect selling expenses. Based on this conclusion, Com- 
merce deducted the amount it determined to be indirect selling 
expenses from FMV. 61 Fed. Reg. at 65,535. 

Timken recognizes that Commerce has the authority to deduct indi- 
rect selling expenses from FMV under 19 C.F-R. § 353.56(b)(2), but ar- 
gues that Commerce’s method of calculation was flawed and did not 
accurately determine such expenses. Timken asks for a remand so that 
Commerce could either eliminate the deduction from FMV or re-esti- 
mate what portion constitutes indirect selling expenses. Timken’s 
Mem. Supp. Mot. J. Agency R. at 31-37. 

Commerce responds it logically concluded that, after the subtraction 
of debentures, the other expenses category contained only indirect sel- 
ling expenses for which an adjustment to FMV was appropriate. Com- 
merce’s Partial Opp’n to Mot. J. Agency R. at 41-45. 

Peer agrees that Commerce reasonably assumed that the “other ex- 
penses” of the Indian producer were selling expenses that should be de- 
ducted from constructed value. Peer’s Mem. Supp. Mot. J. Agency R. at 
18-21. 

Luoyang and Shanghai generally support Commerce’s position and 
argue that Commerce’s conclusion that other expenses minus deben- 
tures constitute indirect selling expenses was reasonable. Luoyang’s 
Opp’n to Mot. J. Agency R. at 28-32; Shanghai’s Opp’n to Mot. J. Agency 
R. at 22-25. 

Exporter’s sales price (“ESP”) is “the price at which merchandise is 
sold or agreed to be sold in the United States.” 19 U.S.C. § 1677a(c) 
(1988). Section 1677a(e)(2) provides that ESP shall be reduced by “ex- 
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penses generally incurred by or for the account of the exporter in the 
United States in selling identical or substantially identical merchan- 
dise.” Commerce’s regulation, 19 C.FR. § 353.56 (1994), permits a de- 
duction from FMV, called an ESP offset, up to the amount of indirect 
selling expenses incurred in the United States. The ESP offset was 


created by Commerce, and approved by the courts, as a means to ef- 
fect a fair comparison between foreign market value and United 
States price. Because the foreign market value allowance under 
§ 1677b(a)(4)(B) for circumstances connected to the sale includes 
only direct selling expenses, while the statutory adjustment to ex- 
porter’s sales price under § 1677a(e)(2) encompasses both direct 
and indirect selling expenses, Commerce was concerned that it 
would be unfair to compare foreign market value to United States 
price based on exporter’s sales price. The ESP offset thus provides 
that when * * * United States price is calculated using exporter’s 
sales price, Commerce may reduce the foreign market value by the 
amount of indirect selling expenses incurred in making foreign 
sales. 

Torrington Co. v. United States, 82 F.3d 1039, 1049 (Fed. Cir. 1996) (cita- 

tions, quotations and footnotes omitted). 

The Final Results indicate that Commerce adjusted the FMV of the 
surrogate pursuant to an ESP offset rationale. 61 Fed. Reg. at 65,535. 
The Indian producer’s annual report from which Commerce borrowed 
figures did not itemize the expenses in the other expenses category. Id. 
The issue remaining is whether Commerce correctly applied 19 C.FR. 
§ 353.56 in adjusting the FMV of India’s TRBs or, more specifically, 
whether Commerce correctly determined that the deductions made 
from the other expenses provided Commerce with an accurate number 
constituting indirect selling expenses to be deducted from FMV. 

The Court holds that Commerce’s determination that the other ex- 
penses category minus debentures constituted indirect selling expenses 
was not reasonable or supported by substantial evidence on the record. 
The other expenses category was the only item in a list of “expenses for 
manufacture, administration and selling” in the Indian producer’s re- 
port that did not expressly cover manufacturing or administrative ex- 
penses. However, it does not necessarily follow that the remaining other 
expenses referred to selling expenses or, more specifically, to indirect sel- 
ling expenses which may support an ESP offset adjustment. Conse- 
quently, the Court remands this issue to Commerce to employ a more 
accurate methodology for determining indirect selling expenses. 


3. Commerce’s Adjustments to USP for Inland Freight, Ocean Freight 
and Marine Insurance 


a. Inland Freight 
Timken argues that Commerce erred in its calculation of inland 
freight costs by assuming that rail rates were quoted per kilometer 


when in fact the rates were quoted per ton. Timken’s Mem. Supp. Mot. J. 
Agency R. at 38. Commerce agrees with Timken that an error has oc- 
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curred and requests a remand to recalculate inland freight on a “per ki- 
lometer” basis. Commerce’s Partial Opp’n to Mot. J. Agency R. at 45. 

Shanghai disputes that the inland freight calculation includes a cleri- 
cal error, and alleges that Commerce intended to calculate inland freight 
based on kilometers. Shanghai further objects to a remand, claiming 
that Timken’s argument regarding inland freight is time-barred be- 
cause Timken did not raise the argument in the administrative proceed- 
ings. Shanghai’s Opp’n to Mot. J. Agency. R. at 26-27. Luoyang echoes 
Shanghai’s arguments that Timken’s claim regarding inland freight 
rates is barred for lack of exhaustion. Luoyang’s Opp’n to Mot. J. Agency 
R. at 33-34. Peer also argues that no clerical error occurred.’ 

Although this argument was not raised below, the Court gives great 
weight to the fact that Commerce admits it made an error and requests a 
remand. See, e.g., E.I. DuPont de Nemours & Co. v. United States, 
22 CIT ; , Slip Op. 98-35, at 23 (Mar. 26, 1998) (the Court 
deemed it significant that Commerce admitted an error and granted 
party’s request for a remand despite party’s failure to timely raise an is- 
sue below). The Court therefore grants Commerce’s request to correct 
its clerical error in the inland freight calculation. 


b. Ocean Freight 

In the Final Results, Commerce determined that the distance be- 
tween India, the primary surrogate, and the United States is much 
greater than the distance between the PRC and the United States. The 
only other Asian country that approximates the distance between the 


PRC and the United States is Japan. Commerce therefore determined 
the Japan-United States ocean freight rate was the “best available in- 
formation” upon which to value ocean freight. Final Results, 61 Fed. 
Reg. at 65,536. 

Timken argues that Japan is not an appropriate surrogate for ship- 
ping rates. Timken asserts that Commerce should adjust the Japanese 
rates by increasing them 30% to account for the difference between Jap- 
anese costs and the higher Indian costs. To support its argument, Tim- 
ken refers to information published by the International Monetary 
Fund comparing the value of merchandise on board the ship at the home 
country port (FOB) to the value of the merchandise with insurance and 
freight added (CIF). According to Timken, the CIF/FOB information 
shows that Indian freight costs are higher than Japanese costs. Tim- 
ken’s Mem. Supp. J. Agency R. at 38-41. 

Peer, Shanghai and Luoyang generally agree with Commerce and ar- 
gue that Commerce’s use of Japanese rates as BIA was reasonable be- 
cause the rates are market-economy rates and are a reasonable 
approximation of the distance from China to the United States. Peer’s 
Opp’n to Mot. J. Agency R. at 22; Shanghai’s Opp’n to Mot. J. Agency R. 
at 27-29; Luoyang’s Opp’n to Mot. J. Agency R. at 34-36. 

9 Peer’s position that no clerical error occurred is based on a misunderstanding of Timken’s argument. Peer incor- 
rectly asserts the following: “Apparently, Timken believes that Commerce applied freight rates that were provided ona 


per ton basis, on a per kilogram basis.” Peer’s Opp’n to Mot. J. Agency R. at 21 (emphasis added). This is not Timken’s 
argument 
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The Court affirms Commerce’s choice of Japanese freight rates as a 
surrogate to PRC rates. Commerce reasonably determined that freight 
rates were greatly influenced by geographic proximity and, therefore, 
chose the surrogate which most closely approximated the distance be- 
tween the PRC and the United States. Timken’s suggested adjustment, 
on the other hand, is not supported by any evidence. The theoretical 
freight rates on which Timken relies have no relationship to the freight 
rates of TRBs in particular, but are instead based on generic rates of un- 
specified commodities. In addition, Timken’s conclusion that Indian 
freight rates are higher than Japanese rates is based on the flawed as- 
sumption, evident in Timken’s own argument, that Indian merchan- 
dise, compared with the value of Indian merchandise with freight and 
insurance added, reveal higher Indian freight costs. Thus, by Timken’s 
own admission, there is at least one other factor, insurance rates, which 
may be responsible for higher Indian rates in certain situations. 


c. Marine Insurance 


To estimate ocean insurance for the PRC’s TRBs, Commerce applied 
an insurance rate based on weight applicable to sulfur dyes from India, 
the only publicly available insurance rate data. Final Results, 61 Fed. 
Reg at 65,537. 

Timken argues that Commerce unreasonably understated the insur- 
ance rate because the value of one ton of sulfur dye is much less than the 
value of one ton of TRBs. Timken asserts that payment for the loss or 
damage of one ton of sulfur dye would not have any relationship to the 
value of one ton of bearings. Timken’s Mem. Supp. Mot. J. Agency R. at 
41-43. 

Peer asserts that the Final Results should be affirmed because Com- 
merce did not have publicly available information in the record which 
would allow it to calculate surrogate values for ocean insurance more ac- 
curately than it already did. Peer’s Opp’n to Mot. J. Agency R. at 22-23. 

Luoyang argues that Commerce properly determined that the sul- 
phur dyes marine insurance rate represented the best available infor- 
mation on the record. Luoyang’s Opp’n to Mot. J. Agency R. at 36-38. 
Shanghai also supports Commerce’s use of sulphur dye insurance rates. 
Shanghai’s Opp’n to Mot. J. Agency R. at 30-32. 

Commerce’s selection of the sulfur dye rate resulted in a surrogate in- 
surance premium for bearings that was based on weight. To justify its 
weight-based insurance methodology, Commerce argues that Timken 
failed to provide evidence of any other insurance premiums that are 
available in Asia based upon value. This, however, is not a sufficient rea- 
son to ignore the essence of insurance and the costs of insurance pre- 
miums paid by the insured. Insurance by definition is based upon 
pecuniary valuation, not on the weight of the product to be insured. See, 
e.g., J. Kenneth Goodacre, Marine Insurance Claims 81-83 (2d ed. 
1981) (discussing the importance of valuation and identification of sub- 
ject matter in marine insurance policies to indemnify the insured); Wil- 
liam R. Vance, Handbook on the Law of Insurance 156 (3d ed. 
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1951) (insurance provides indemnification for possible loss of a legal in- 
terest susceptible to pecuniary valuation). Further, Commerce does not 
dispute that its own source of public insurance rates regarding the 
weight of sulfur dyes was itself based on value of sulfur dyes per ton. 

Both the value of TRBs and the risks involved in transporting them 
are considerably different from the value and risks involved in shipping 
sulfur dyes. This Court, therefore, remands for Commerce to determine 
marine insurance in a manner reasonably related to the value and risks 
of transporting TRBs. 


CONCLUSION 
The Court remands to Commerce to assign the amended BIA margin 
to Peer or, in the alternative, to explain why the corrected rate should 
not be applied; to recalculate indirect selling expenses for the ESP off- 
set; to recalculate marine insurance pursuant to a value-based method- 
ology; and to correct the inland freight calculation. Commerce is 
affirmed in all other respects. 


(Slip Op. 98-71) 


CARNIVAL CRUISE LINES, INC., HAL ANTILLEN, N.V., HAL SHIPPING 
LTD., AND WIND SuRF LTD., PLAINTIFFS v. UNITED STATES, DEFENDANT 
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[Plaintiffs challenge Customs’ imposition of the Harbor Maintenance Tax (“HMT”) on 
the value of transportation services provided to cruise ship passengers. Held: In light of 
the decision in United States v. U.S. Shoe Corp., the HMT may not be imposed on the value 
of transportation services provided to passengers. | 


(Decided June 2, 1998) 


Paul, Weiss, Rifkind, Wharton & Garrison (Robert E. Montgomery, Jr. and Robert P 
Parker) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (A. David Lafer 
and John K. Lapiana) for defendant. 


OPINION 


MUSGRAVE, Senior Judge: In U.S. Shoe Corp. v. United States, 19 CIT 
1284 (1995) (“U.S. Shoe”), this Court held that the Harbor Maintenance 
Tax (“HMT”) was unconstitutional as it applied to exports. The decision 
was affirmed by the Court of Appeals for the Federal Circuit (“CAFC”), 
U.S. Shoe Corp. v. United States, 15 Fed. Cir. (T) __, 114 F3d 1564 
(1997), and, finally, by the United States Supreme Court, United States 
uv. U.S. Shoe Corp., 118 S. Ct. 1290 (1998). Not explored, however, was 
the question of whether the constitutionally flawed statute applied to 
charges imposed upon shippers for the transportation of passengers. 
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Plaintiffs brought this action to contest the assessment and collection 
of harbor maintenance taxes on passenger cruises by defendant, the 
United States Customs Service (“Customs”). Plaintiffs, Carnival Cruise 
Lines, Inc. et al. (“Carnival”), contend that cruise passengers should not 
trigger the imposition of the HMT. The Court finds that transportation 
services provided to passengers on cruises are not subject to the HMT 
based on the holding in U.S. Shoe. 


BACKGROUND 


Carnival owns and operates fleets of commercial cruise ships. The 
typical Carnival cruise originates at a specific port where passengers 
embark and the ship then proceeds to a number of short stops, or lay- 
overs, at different ports. The cruise terminates in the final destination 
port where the passengers disembark. Since the imposition of the HMT 
in 1987, Customs has been assessing and collecting the fees for all pas- 
sengers aboard cruises that originate, stop and terminate in HMT-cov- 
ered ports. Plaintiffs filed a protest of the assessment and collection of 
the HMT which Customs denied on July 2, 1993. On October 18, 1993, 
plaintiffs filed a summons and complaint with the Court appealing the 
protest denial pursuant to 28 U.S.C. § 1581(a) (1988). 

Plaintiffs subsequently amended their complaint to incorporate a 
constitutional challenge to the HMT. The Court certified the constitu- 
tional question for immediate appeal to the CAFC. Carnival, unopposed 
by Customs, petitioned the CAFC for permission to appeal the order. 
The CAFC denied the petition to appeal in Carnival Cruise Lines, Inc. et 
al. v. United States, 14 Fed. Cir. (T)__, 92 F. 8d 1202 (1996). Subse- 
quently, in Carnival Cruise Lines, Inc. et al. v. United States, 20 CIT 
___, 929 F Supp. 1570 (1996), this Court found that the portions of the 
HMT that applied to exports were unconstitutional and severable from 
the remainder of the HMT. Plaintiffs maintain that the HMT, if imposed 
at all, should only be assessed on cruises that originate or terminate in 
HMT-covered ports, not on those cruises that originate and terminate in 
HMT-exempt ports that have layovers at HMT-covered ports. 

Plaintiffs also contend that Customs assessed the HMT based on an 
overvalued transportation charge. The HMT is assessed as .125 percent 
of the value of the actual charge for transportation paid by the passen- 
ger. Customs has interpreted the value of the cruise to include all “em- 
barkation-to-disembarkation” costs as reflected on passenger tickets. 
Plaintiffs argue that the value of the cruise should only include “water- 
borne transportation services.” Pls.’ Mot. for Partial Summ. J. (“Pls.’ 
Mot.”) at 27.On March 31, 1998, the Supreme Court, affirming the hold- 
ing in this Court and the CAFC, struck down the HMT as it applied to 
exports of cargo in United States v. U.S. Shoe Corp., 118 S. Ct. 1290 
(1998). In light of this decision, the Court finds that passenger cruises do 
not trigger HMT liability. 
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STANDARD OF REVIEW 

Under 28 U.S.C. § 2639(a)(1), Customs’ decision is “presumed to be 
correct” and the “burden of proving otherwise shall rest upon the party 
challenging such decision.” ! However, the CAFC has found that the pre- 
sumption of correctness applies solely to factual questions and that this 
Court’s duty is to find the correct result. The duty of the Court to find 
the correct result stems from both legislative and judicial sources. The 
CAFC found that “the trial court * * * must consider whether the gov- 
ernment’s classification is correct, both independently and in compari- 
son with the importer’s alternative. * * *[T]hecourt’s duty is to find the 
correct result, by whatever procedure is best suited to the case at hand.” 
Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F2d 873, 878 
(1984). Pursuant to the statute, “[i]fthe Court of International Trade is 
unable to determine the correct decision on the basis of the evidence pre- 
sented in any civil action, the court may order a retrial or rehearing for 
all purposes, or may order such further administrative or adjudicative 
procedures as the court considers necessary to enable it to reach the cor- 
rect decision.” 28 U.S.C. § 2643(b).? The issue before the Court is the in- 
terpretation and constitutional integrity of the HMT statute which isa 
question of law and is reviewed de novo. 

Both parties have moved for summary judgment. Summary judgment 
is proper when “there is no genuine issue as to any material fact and 
* * * the moving party is entitled to a judgment as a matter of law.” CIT 
R. 56. The Court finds that there is no genuine issue as to any material 


fact and therefore the Court has the power to render summary judg- 
ment. 


DISCUSSION 

Lengthy arguments and explanations have been advanced by the par- 
ties with respect to the application of HMT fees and the corresponding 
value of transportation services entailed. The Court finds that the HMT 
fees are unconstitutional with respect to transportation services pro- 
vided to cruise passengers just as cargo was found to be in U.S. Shoe. 
Consequently, the Court does not reach the issues of HMT applicability 
on exempt and non-exempt ports nor the computation of the value of 
transportation services. 

In 1987, the HMT took effect with the purpose of helping to finance 
the general maintenance of U.S. ports and specifically the dredging of 
U.S. ports. S. Rep. No. 99-126, at 9 (1986), reprinted in 1986 
U.S.C.C.A.N. 6639, 6646-47. The HMT was codified at 26 U.S.C. § 4461 
and states: 

(a) General Rule 
There is hereby imposed a fax on any port use. 


128 US.C. § 2639(a)(1) (1994) 


2 See Goodman Mfg., Inc. v. United States, 13 Fed. Cir. (T) ___,___, 69 F.3d 505, 508 (1995) (the statutory presump- 
tion of correctness attaches only to an agency’s factual determinations) and Rollerblade, Inc. v. United States, 15 Fed 
Cir.(T)__, 112 F3d 481 (1997) (legal issues are not afforded deference under 28 U.S.C. § 2639 or under the adminis- 
trative deference standard promulgated in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984)) 
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26 U.S.C. § 4461(a) (1988) (emphasis supplied). The statute defines port 
use as “(A) the loading of commercial cargo on, or (B) the unloading of 
commercial cargo from, a commercial vessel at port.” 26 U.S.C. 
§ 4462(a)(1) (1988). The term “commercial cargo” is defined as “any 
cargo transported on a commercial vessel, including passengers trans- 
ported for compensation or hire.” 26 U.S.C. § 4462(a)(3)(A) (1988) (em- 
phasis added). In addition, Customs’ regulations base the tax assessed 
on passengers “upon the value of the actual charge for transportation 
paid by the passenger or on the prevailing charge for comparable service 
if no actual charge is paid.” 19 C.FR. § 24.24(4)(i) (“transportation ser- 
vices ) 

Resolution of this issue turns on the holding in U.S. Shoe, where the 
Supreme Court confirmed that levying a tax on the value of commercial 
cargo loaded for export violated the Export Clause of the Constitution, 
U.S. Const., Art I, § 9, cl. 5. The quandary is that the statute has equated 
passengers with cargo, and U.S. Shoe has held that taxing exports, or 
“loading,” of cargo violates the Constitution. Therefore, the “loading” 
of passengers must also violate the Constitution, yet passengers cannot 
be said to be “exported.” The Court finds the solution in the common 
meaning of the term embark which is, together with Customs’ regula- 
tions and findings, synonymous with the term loading. Webster’s de- 
fines “embark” to mean “to go on board a vessel or a boat for a voyage; 
as, the troops embarked for Lisbon.” Webster’s New International Dic- 
tionary 2"¢ Edition, at 835 (1956) (emphasis in original). 

Under 19 C.ER. § 4.80a, Customs defines embark to mean 


a passenger boarding a vessel for the duration of a specific voyage 
and disembark means a passenger leaving a vessel at the conclusion 
of aspecific voyage. The terms embark and disembark are not appli- 
cable to a passenger going ashore temporarily at a coastwise port 
who reboards the vessel and departs with it on sailing from the port. 
19C.ER.§ 4.80a(a)(4) (1989) (emphasis in original). Although Customs’ 
definition appears in an unrelated section of its regulations, the Court 
finds that this definition comports with the common meaning of the 
terms embark and disembark as well as load and unload with respect to 
passengers. The Court finds that embark, board and load all refer to the 
initial activity of passenger movement from port onto the vessel. In con- 
gruence with the statute equating cargo to passengers and the ruling in 
U.S. Shoe voiding the HMT on the loading of cargo, the Court finds that 


the HMT with respect to passengers runs afoul of the Export Clause of 
the Constitution. 


CONCLUSION 


For the foregoing reasons, the Court finds that transportation ser- 


vices provided to passengers that embark on a cruise are not subject to 
the HMT. 
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